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The Examination Process 

Learning objectives 

Upon reviewing this chapter, the reader will be able to: 
 • Discuss the types of examinations performed by the IRS; 
 • Discuss the various outcomes at the end of an examination:  
 • Distinguish the use, purpose, and procedures associated with a 30-day letter from those 

of a 90-day letter;  
 •  Distinguish the various IRS Letter and Notices and procedures to respond; and 
 • Discuss the procedures to request the examination results be forwarded to the IRS 

Appeals Office. 

I.  Examination Division 

A.  Audit process  

a.  The Examination Division of the Internal Revenue Service (IRS) is responsible for 

administering tax compliance. Their goal is to ensure all required tax returns are filed 

timely and accurately. To ensure voluntary compliance, the IRS uses their computers to 

identify mismatched third-party information returns (i.e., Form 1099, W-2, etc.) filed to 

determine if a taxpayer filed a return and reported the information. If there are any 

discrepancies from information returns, the IRS will send a notice to the taxpayer to 

resolve the issue. These notices come from an IRS Service Center and their goal is 

determine if the information they have is accurate, reliable, and why it is not reported.  

This type of correspondence audit is very common and leads to an accepted filed return.  

b.   Once the return is accepted as filed, it goes through the IRS filtering system, known as 

the Discriminant Function (DIF). The DIF is designed to detect anomalies in tax returns. It 

is a mathematical technique used by the IRS for identifying and selecting returns for 

examination. Under the DIF system, mathematical formulas are developed and 

programmed into the computer to identify returns by assigning weights to certain basic 

return characteristics. The weights are then added together to produce a score for each 

return processed. Returns are then ranked in numerical sequence based on their score 

(highest to lowest). Generally, the higher the score the greater the likelihood of a 

significant tax change on examination. Returns with the highest score are made available 

for examination upon request. All individual returns are computer scored under the DIF 

system, as are all corporation returns having no balance sheet or assets under 

$10,000,000 and all S corporation returns having assets under $10,000,000.  

c.   Once the return is scored and available, it will be reviewed by an IRS classifier. The 

classifier is experienced in tax law and IRS procedures for whatever type of return (1040, 

1120-S, 1065, or 1120) they are reviewing. They first review the return in its entirety to 

gain an overview of the total return, consider the income, expense, and credit items of the 

return, and to evaluate each item as to its significance. If the classifier determines from 

the review that the return has a likelihood for noncompliance, it will be available for 

examination. Several different methods of examination can be conducted. They are the 

correspondence examination, office examination, or field examination. In addition, there 

are Campus Notices that seem like a formal audit but are not.  
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d.   One type of correspondence audit is a Campus request. These requests are generally 

done using a CP Notice based on the type of issue on the return. When the CP Notice is 

issued, it will provide information to the taxpayer regarding potential errors on the return, 

what caused the error, the amount of the error and the resulting tax, interest, and 

penalties due because of the error. There will be an explanation for any corrections to the 

return along with a solicitation of the taxpayer’s agreement to the corrections. The 

taxpayer has two options: (1) agree with the IRS, sign the Notice, and remit payment or 

(2) disagree with the IRS and send in the information needed to resolve the 

disagreement. The information must be sent in by the due date in the IRS Notice. If an 

extension is needed, the taxpayer can call the phone number in the Notice to request an 

extension of time. Some examples of situations involving IRS Notices are as follows: 

(i) CP Notices 180 and 181 are sent when a return is missing a schedule or a form. 

To resolve the matter, the taxpayer needs to send in the missing schedule or 

form by the due date to the IRS. 

(ii) CP2000 Notice is sent when the information the IRS has on file does not match 

the information on the return. For example, a Form 1099 or W-2 was sent to the 

IRS and the taxpayer did not include it on their return. If the taxpayer agrees with 

the CP2000 Notice, they sign and return the Form included with the Notice or 

they can file an amended return, Form 1040X, and write “CP2000” across the top 

and send it to the address shown on the notice. 

(iii) If in doubt what kind of Notice was received or if more information is needed to 

understand the Notice, www.irs.gov/individuals/understanding-your-irs-notice-or-

letter, provides detailed information and explanation about every Notice the IRS 

issues. 

 
Example 1: Jason received a CP2000 Notice stating that for his 2021 return, the IRS has 

information identifying that he received $3,075 from XYZ, Inc., which was not 
reported on his tax return. The IRS is proposing to include the $3,075 in Jason’s 
income and assess an additional $99 in tax plus $15 in interest. If Jason agrees, 
he can sign the response page of the Notice and return it to the IRS within 30-
days with a check for the $114. If he does not send in the $114 with the 
response, interest will continue to accrue, and the IRS will bill him. 

 
If the taxpayer does not agree with the final IRS determination, the taxpayer will indicate they do not 

agree and the reason for the disagreement on the response section of the Notice, sign it and return by the 

date. The Campus will then forward the case to audit to issue the formal Appeals rights Notice or in some 

cases issue the Statutory Notice of Deficiency (discussed later). Failure to respond to a Notice can have a 

devastating effect for a taxpayer. If the Notice states that failure to respond is assumed agreement and 

monies are due, the IRS will assess and bill the taxpayer all tax, interest, and penalties due. If the Notice 

states that a Statutory Notice of Deficiency will be issued, the taxpayer will be required to petition the Tax 

Court within a specified time or the tax, interest, and penalties will be assessed. The result for failure to 

respond always results in the IRS assessing the tax, interest, and penalties. Once assessed, the IRS will 

send its Collection Division to collect the monies due or the taxpayer can pay the tax and petition for 

refund to the Claims Court, if the taxpayer believes the IRS is wrong. This can be very costly. CP Notice 

requests do not constitute an audit and as a result, the return may be examined at a later date.  

 
Example 2: Alexis receives a CP2000 Notice for her 2021 tax return stating that the IRS had 

information from XYZ Retirement Company that she had received a distribution 
of $75,669 reported on Form 1099-R that she did not report. The additional tax 
the IRS is proposing to assess is $27,998 interest of $2,441 and a substantial tax 
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understatement penalty of $5,600. Alexis ignored the Notice. The IRS then 
issued Notice CP3219A, the Notice of Deficiency, allowing Alexis to petition the 
United States Tax Court. Alexis contacts her CPA as she is now concerned 
about the Notice. The CPA decides to take two courses of action. The first is to 
respond to the CP2000 Notice requesting removal of penalty under the First 
Time Penalty Abatement policy and the second is to petition the United States 
Tax Court within the allotted time. This will preserve Alexis’ right to go to the Tax 
Court in the event the IRS will not remove the penalty. In addition, if the IRS does 
not respond, Alexis can request removal of the penalty from the Court.  
 
The IRS did respond and denied the request for penalty removal because the 
substantial tax understatement penalty is not a penalty available under the First 
Time Penalty Abatement policy. The CPA does additional research and finds the 
Reasonable Cause provisions that could allow for abatement of the penalty and 
files the Tax Court petition agreeing to the tax and disagreeing with the penalty 
based on the Reasonable Cause efforts of Alexis (the Tax Court petition will be 
discussed in a later chapter).  

 
Note: 

IRS includes a bar code on their CP 2000 Notices. Make sure you either use their windowed 
envelope with the return form that is included or tape the bar code from the Notice to the outside 
of your own envelope to ensure the correspondence arrives at the correct location within the 
Service Center. Failure to do so can result in an untimely response when the information does not 
reach the right unit. Since no one person is assigned the case, the bar code is imperative to track 
the location of the file, so someone can review the information when it is returned. 

 
e.   Correspondence examinations can be conducted either by an IRS Campus, a Revenue 

Agent, or Tax Auditor. In all cases, the IRS sends the taxpayer an initial contact letter 

identifying that the return is under examination. Campus examinations are generally 

conducted by correspondence although telephone discussions can be a part of the 

examination. The campus sends the taxpayer an initial contact letter requesting 

information or explaining corrections to the return along with a solicitation of the 

taxpayer’s agreement to the corrections. According to IRS statistics, correspondence 

audits account for approximately 74 percent of all audits. 

(i) The possible responses by the taxpayer to the initial contact letter include their 

agreement to the correction of the tax liability, the taxpayer requesting additional 

information on the changes to their tax liability, the taxpayer providing an 

explanation as to why the IRS correction is not accurate, the taxpayer discussing 

the correction with the IRS or the taxpayer either not agreeing with the correction 

or simply not responding to the IRS at all.    

(ii) If the taxpayer agrees to a correction and has not indicated an inability to pay, or 

requested an installment agreement, the case is closed, and the taxpayer can 

either send in the money or they will be billed.  

(iii) If the taxpayer requests an additional explanation from the IRS, a tax examiner 

will prepare a letter within 30 days responding to the taxpayer’s question. The 

letter will request agreement or why the taxpayer does not agree. 

(iv) Where the taxpayer does not respond, or where an agreement cannot be 

reached, a proposed notice of deficiency (i.e., a “30-Day Letter”) is issued. This 

advises the taxpayer of the proposed changes and their appeal rights. Telephone 

contact should be made, if feasible, to discuss the case with the tax examiner 

and their manager. 
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(v) If the taxpayer fails to respond to the 30-Day Letter, or if the initial contact letter is 

received by the taxpayer but the subsequent 30-Day Letter is returned 

undeliverable, a Statutory Notice of Deficiency (a “90-Day Letter”) is issued. The 

statutory notice requires the taxpayer petition the Tax Court if they do not agree 

with the IRS correction. If the taxpayer does not timely respond to the Statutory 

Notice of Deficiency, the IRS assesses the tax immediately. 

 
Example 1: Ted is an insurance adjuster with State Farm and Nationwide insurance 

companies. Ted lives in Philadelphia, Pennsylvania. He works all the damage 
claims that the insurance companies receive in the State of Delaware. Ted 
receives an audit letter requesting that he come into the IRS office in downtown 
Philadelphia and bring with him documentation to support his automobile 
expenses and charitable contributions. Ted contacts his CPA, who provides the 
IRS a valid Power of Attorney to represent Ted at the office audit. The CPA 
assembles the documentation and meets with the office auditor. Ted has all his 
receipts for the charitable contributions, which the officer auditor accepts. 
However, Ted has very few receipts for the automobile expenses, and he does 
not maintain an automobile log or any type of contemporaneous documentation 
supporting his business miles. Ted claims his business use of the automobile 
was 95 percent. The office auditor disallows the automobile expenses due to lack 
of documentation. The CPA requests a conference with the office auditor’s 
manager as he believes a 100 percent disallowance is inappropriate. The CPA 
met with the manager and went over that the IRS knows that Ted is a claims 
adjustor which requires him to travel to the location of damaged assets to 
determine the claim value recommendation he will make to insurance companies 
to settle their claims. The CPA explains that Ted must use his car to travel to the 
locations so some automobile expenses should be allowed. The CPA is unable 
to convince the manager that 95 percent of amounts not proven should be 
allowed. However, the CPA can provide that the mileage from Ted’s residence 
(his home office) is 100 miles round trip to the Delaware state border. Ted travels 
for the insurance companies 250 days a year. As a result, the CPA proposes that 
Ted be allowed $14,375 of the claimed expenses because that would be the 
minimum allowed under the standard mileage rate. The CPA and IRS Manager 
agree to the $14,375 allowance so the office auditor closed the case as agreed. 

 
Example 2: Same as example 1 except Ted receives a correspondence audit from the 

Service Center requesting the same information. Ted provides the receipts for 
the charitable contributions and the same explanation for the automobile 
expenses. Because this is a Service Center examination and Ted did not provide 
any receipts or proof of the business percentage, the automobile expenses will 
be disallowed in full. Since there is no one to personally talk to or no manager to 
contact, Ted will have to go to Appeals to have his case heard. Service Center 
correspondence examinations merely verify the information on the return, there is 
no ability for oral testimony because there is no one to talk to for the audit itself. 

 
f.  Office audit examinations are conducted by correspondence or in-person at an IRS office 

by tax auditors. Returns selected for office audits generally involve issues that may be 

too complex to be resolved by mail, but not complex enough to warrant a field 

examination. They often will involve issues that lend themselves to an analytical 

approach and require individual judgment, in addition to direct verification. They require 

an in-depth interview of the taxpayer and are used to handle such issues as unusual or 

large itemized deductions, dependency exemptions, travel and entertainment expenses, 

less complex Schedule Cs, and income from rents or royalties. The tax compliance 

officer (TCO) will receive the taxpayer’s case file which will include the tax return and a 

classification sheet. The classification sheet will identify the issues the tax compliance 
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officer is required to examine. The TCO will send the taxpayer a letter, scheduling an 

appointment and requesting the documentation the taxpayer should bring to the 

appointment.  

 

When the office examination is conducted, the TCO will take oral testimony and review 

receipts to determine whether the items on the return are accepted as filed or not. Once 

the determination is made, there are three outcomes -- no-change, a deficiency, or an 

overassessment.  

(i) If the outcome is a no-change, the tax auditor will prepare and provide Letter 

3401, No Change Report Transmittal Letter, advising the taxpayer that a no 

change is proposed but is subject to review. A Letter 590, No Change Final 

Letter, will be sent when the report has been reviewed and accepted. 

(ii) If the outcome is a proposed deficiency (the taxpayer owes money), a 30-Day 

Letter will be issued, and the taxpayer can either agree or disagree. If the 

taxpayer agrees, they will sign the audit report and either write a check or be 

billed for the deficiency. If the taxpayer does not agree, or fails to respond, the 

Statutory Notice of Deficiency (90-Day Letter) is issued, and the taxpayer will 

have to petition the Tax Court to resolve the matter, or the IRS will immediately 

assess and collect. The 30-Day Letter provides the taxpayer with the ability to go 

to the IRS Appeals Division where they can present their case to an independent 

third party. Prior to the issuance of the 30-Day Letter, the taxpayer should meet 

with the tax auditors group manager. This provides the taxpayer the opportunity 

to be heard by another party who has the authority to change the auditor’s report, 

if warranted. It also allows the taxpayer to discuss the options and times frames if 

the disagreement is not settled.  

(iii) If the outcome is an overassessment (the taxpayer is entitled to a refund), they 

will sign the report and the IRS will process the report and pay the refund. 

g.   Field examinations are conducted by correspondence or in-person at the taxpayer’s 

place of business by revenue agents. The Regulations give the IRS the right to schedule 

the time and place of the examination.1  The taxpayer can request that the examination 

be conducted at their accountant’s office, however, the location of a taxpayer’s 

representative will not be a consideration in determining the place of the examination.2   

The examination will be conducted at the location where the original books, records, and 

source documents are maintained.  This includes all phases of the examination, the initial 

interview, review of books and records, fact finding, issue resolution, report writing, and 

the closing conference, etc. This location is usually the taxpayer’s principal place of 

business. Therefore, to conduct the examination at the accountant’s office, it will be 

necessary to have the records available at their office.  

 

Revenue agents have accounting degree’s and examine complex Schedule Cs, 

Schedule Ds, Schedule Es, Schedule Fs, Corporations, Partnerships, and S 

corporations. IRS examiners use their experience and knowledge to determine what will 

be examined on the return. However, all examiners use the following standards when 

determining what will be examined on a return: 

 
1  Treasury Regulations 301.7605-1. 
2  Internal Revenue Manual (IRM) 4.10.2.9.2.3. 
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(i) All large, unusual, or questionable items should be considered, including balance 

sheet and Schedule M items, income, deduction, credit, or classified items, and 

the scope of the examination should be limited or expanded to the point that all 

significant items are considered for the correct determination of tax liability.  

• Inquiries should be made for unreported income, including consideration 

of internal controls for all business returns, the type of taxpayer, and the 

taxpayer’s standard of living. Indirect methods should be used when 

appropriate.  

• Package examination procedures should be followed, including 

consideration of prior and subsequent returns, related returns, and 

compliance items such as employment tax returns.  

• Issues should be examined to the extent necessary to provide sufficient 

information to determine the substantially correct tax, including 

conducting adequate interviews, the use of adequate exam techniques, 

consideration, and development of indicators of fraud, and sufficient 

development of the issues.  

• Examination conclusions should be supported by a correct application of 

the tax law. 

• Penalties should be considered and applied correctly.  

• Workpapers should document the examination audit trail and techniques 

used, and IRS report writing procedures should be followed. 

(ii) Once the examination is complete, just like in office audit examinations, there are 

three outcomes -- no-change, deficiency, or an overassessment. The same 

procedures are followed as discussed above.  

(iii) A Power of Attorney (POA) is necessary to represent a taxpayer during an IRS 

examination. This is done on Form 2848. When there is a valid POA on file with 

the IRS, they must correspond with the POA and provide copies to the taxpayer. 

An agent must follow the POA provisions and go through the POA unless it is 

bypassed. If the representative is unreasonably delaying or hindering the 

examination, they can be by-passed, and the taxpayer directly contacted. The 

IRM3 requires the agent issue Letter 4020-A, Warning Letter for Bypass 

Procedures for Preparers covered under Circular 230 (attorneys, CPAs, enrolled 

agents, and enrolled actuaries) to the POA (the taxpayer does not get a copy of 

this letter). This is only done with group manager approval. If the POA still 

hinders the process, the Agents territory manager will issue Letter 4020-C, Final 

Bypass Letter. Once that is issued, the agent can contact the taxpayer directly. 

The practitioner can continue to represent the taxpayer, if accompanied by the 

taxpayer. The representative will be afforded the courtesy of being advised of the 

time and place for future appointments with the taxpayer. If the agent contacts 

the taxpayer or does not provide the POA with correspondence and by-pass 

procedures have not taken place, the POA should remind the agent be remined 

of the IRM requirements and if necessary, contact the group manager to stop the 

agent’s inappropriate behavior. 

 
Example 1: Harry’s Form 1040 is under examination for his Schedule C consulting business. 

His CPA, Sally, provided the IRS agent a valid Form 2848, Power of Attorney 

 
3  IRM 4.11.55.3. 
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and Declaration of Representative. Sally met with the agent and provided 
responses to the requests timely or requested additional time when needed. 
Sally discovered that on several occasions, the agent called Harry directly to 
discuss the case without Sally. Sally is concerned about the agent’s behavior. 
What should Sally do? First, Sally should discuss the concern with the agent and 
remind them she has a valid POA on file and she is contact point for all 
discussion, concerns, and documents needed. If the agent continues with the 
behavior, Sally will need to speak with the agent manager and remind them that 
the Internal Revenue Manual (IRM) states that IRS personnel shall respect the 
taxpayer’s right to representation at all times.4 In addition, IRM 4.11.55.2.1.2.3 
states a civil suit can be brought against the IRS if an employee intentionally or 
recklessly disregards the Statute5 by by-passing a POA with approval. This 
behavior is a violation of the taxpayer’s rights.  

 
Example 2: Harry’s Form 1040 is under examination for his Schedule C consulting business. 

His CPA, Sally, provided the IRS agent a valid Form 2848, Power of Attorney. 
Sally met with the agent, but because she is very busy due to tax season, she 
misses many of the due dates set by the agent for document requests. Sally has 
on occasion requested an extension on the due date but overall, she just does 
not respond until the agent follows up. The agent discusses the time frames with 
Sally and explains that constant delays are unacceptable and if the problem 
continues, the agent will begin the process to by-pass Sally’s POA. Sally does 
not heed the warning and continues to delay the process. The agent’s manager 
has also spoken to Sally on the issues to no avail. Sally will receive Letter 4020-
A, Warning Letter for Bypass Procedures for Preparers covered under Circular 
230, from the agent’s manager advising her of her responsibilities under Circular 
230 and conveying advance notice of a possible by-pass because she is violating 
Circular 230. It will include a chronology of events, copies of prior document 
requests, and a list of outstanding items. A copy of the letter will not be sent to 
the taxpayer. If that does not do the trick, Letter 4020-C, Final Bypass Letter, will 
be sent to Sally from the agent’s territory manager. The agent will now contact 
Harry directly. Sally can continue to participate in the audit but only with Harry 
present. She will be afforded the courtesy of being advised of the time and place 
for future appointments with Harry.  

B.  Responding to proposed examination adjustments 

Once an IRS examination is complete, the IRS will issue the taxpayer a 30-Day Letter. The 30-Day Letter 

provides the taxpayer the opportunity to disagree with the IRS. IRS procedures require the examiner to 

offer the taxpayer a meeting with their group manager to discuss the disputed adjustments in a further 

attempt to resolve the issues and obtain the taxpayer’s agreement prior to the issuance of the 30-Day 

Letter. The IRS inserts a statement in the administrative copy of the examiner’s report discussing the 

group manager’s involvement in the case. Practitioners should always take advantage of this opportunity. 

The group manager’s role is to ensure that the there is no dispute of the facts, that documents requested 

were provided, any oral testimony is accurately documented, if applicable and if the taxpayer has any 

other documents or fact to sustain their position. Although the group manager may agree with the 

examiner’s conclusions regarding the application of the tax law, the meeting provides the practitioner an 

opportunity to ensure that the group manager has all the facts from both sides, not just the examiners.  

a. If, at the conclusion of the examination, including a discussion with the group manager, 

the taxpayer is still not in agreement, the IRS will issue a 30-Day Letter to the taxpayer 

and the taxpayer will be informed of their appeal rights. The IRS will provide Publication 

5, Your Appeals Rights and How to Prepare a Protest If you Disagree, which explains 

what the taxpayer must do to Appeal the IRS findings. The Publication 5 explains the use 

 
4  IRM 4.44.55.1.2.3.2. 
5  I.R.C. 7433. 
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of Form 12203 which is used in small case Appeals which are those  cases where the 

total amount of tax and penalties for each tax period involved is $25,000 or less. It also 

explains how to file a formal protest, which is done for cases where the total amount of 

tax is greater than $25,000, employee plans and exempt organization cases, Partnership 

and S Corporation cases.  

(i) The 30-Day Letter requests that the taxpayer sign and return Form 4549, Income 

Tax Examination Changes, if the taxpayer agrees with the findings, or that the 

taxpayer exercises their appeal rights.  

(ii) The 30-Day Letter informs the taxpayer that if they fail to take appropriate action 

within thirty days, the case will be processed based on the proposed adjustments 

and the 90-Day Letter will be issued. 

b. If the taxpayer’s response to the 30-Day Letter indicates a disagreement and the 

taxpayer requests an appeals conference, an examiner will review the case files to 

consider any additional information submitted that may allow the issues to be resolved at 

the examining level. If the additional information indicates that further development is 

warranted, the examiner will expedite the examination.  

c. A 30-Day Letter, as its name suggests, allows the taxpayer 30 days to request appeals’ 

consideration of their case, but the IRS, upon request by the taxpayer or his 

representative, grants extensions of time almost as a matter of course if a reasonable 

justification is offered. 

d. If the taxpayer submits a written protest and/or requests appeals’ consideration, the case 

file and written protest are transferred to the local appeals office. A protest generally will 

be reviewed at the group level within seven days of receipt to determine whether the 

protest is adequate, whether the case requires further development by the examiner, 

whether the examination report should be modified, and whether the written protest 

includes the requested information. When a protest is inadequate, the protest is returned 

to the taxpayer for improvement.  

e. If the taxpayer fails to respond to the 30-Day Letter, a Statutory Notice of Deficiency (i.e., 

a 90-Day Letter) is issued if it reasonably appears that the taxpayer or his or her 

representative received the 30-Day Letter or, if not received, that the IRS exercised due 

diligence in determining the taxpayer’s last known address. 

(i) In all events, a 90-Day Letter will be issued within the time frame fixed by law if 

the period of limitations will expire within 150 days and the taxpayer will not 

execute a consent to extend the period.  

(ii) Notices of deficiency generally are issued within 60 days after the expiration of 

the 30-day period specified in the 30-Day Letter and any extensions.  

f.  The Statutory Notice of Deficiency, also known as the 90-Day Letter, is issued when a 

taxpayer fails to respond to the 30-Day Letter. However, the IRS examiner’s responsibility 

is to ensure tax compliance. They do this through tax examinations. A tax return 

examination has a statute of limitations, which is the latest date the IRS has to assess 

any additional tax due for that tax year. The statute of limitations date is the later of three 

years from the due date of the return or the date filed. Sometimes during an examination, 

it may be difficult to complete the examination within the statute of limitations. If that 

occurs, the IRS will ask the taxpayer to extend the statute. If the taxpayer refuses, the 

examiner will finalize the examination with whatever information they have, disallowing 

everything not completed. Rather than issuing a 30-Day Letter, allowing the taxpayer to 

go forward to appeals, they will issue the 90-Day Letter. This is done to toll the statute of 
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limitations and allow the IRS to assess any tax due immediately. When the 90-Day Letter 

is issued, the taxpayer has 90 days to petition the Tax Court, or the IRS will immediately 

assess any additional tax. Since the 90-Day Letter stops the statute of limitations, the IRS 

has all the time needed to assess any tax due. Usually during an examination, when 

there is six months left on the statute of limitations, the IRS will request an extension to 

allow them to complete the examination and afford the taxpayer all their rights allowed by 

law. For this reason, it usually is a good idea for the taxpayer to sign the extension. The 

IRS will generally request an additional year. However, the taxpayer can negotiate the 

date to less than an additional year to force the timely completion of the examination so 

that repeated extensions do not have to be signed. Remember though, this process will 

occur every time the statute is within six months. As stated, it is usually a good idea to 

sign the extension, without it, the taxpayer has no ability to provide any records to 

substantiate the items on the return nor can they have appeals hear the case. Their only 

option is to petition the Tax Court, which can be a time consuming, costly venture.  

C.  Request for appeals consideration  

Appeals’ review of a taxpayer’s case is neither automatic nor required. A taxpayer must specifically 

request that its case be considered by appeals. The 30-Day Letter is the gateway to IRS appeals when 

the taxpayer does not agree with the examiner’s tax changes. The Independent Office of Appeals can 

settle most differences without expensive and time-consuming court trials. Appeals cannot consider any 

reasons for not agreeing if they do not come within the scope of the tax laws. However, their role in the 

examination process is based on the hazards of litigation. Appeals considers both the IRS and taxpayer 

positions. However, their primary goal is to determine, if the case goes to court, who has the greater 

likelihood of success. When the 30-Day Letter is issued, Publication 5, Your Appeal Rights and How To 

Prepare a Protest If You Don’t Agree, will be included. This Publication discusses the taxpayers appeal 

rights and how to prepare a protest when the taxpayer does not agree with the IRS. Conferences with 

Appeals Office personnel are held in an informal manner by correspondence, by telephone, or at a 

personal conference. A request for an appeals conference, is done either through a small case request or 

a formal written protest.  

a. Small case procedures apply if the total amount (tax and penalties) for any tax period is 

$25,000 or less. This means that the taxpayer may make a small case request instead of 

filing a formal written protest. In computing the total amount, include a proposed increase 

or decrease in tax (including penalties), or claimed refund. Although the IRS may provide 

specific instructions in the 30-Day Letter, Form 12203, Request for Appeals Review, is 

generally used for small case procedures.  

b. A formal written protest is required where the total amount of the proposed additional tax, 

penalties, proposed overassessment, or claimed refund at issue exceeds $25,000 for any 

taxable period. It is also required for all employee plans and exempt organization cases 

as well as in all partnership and S corporation cases. There is no official IRS form for a 

written protest. The IRS has identified what is needed for a valid written protest. The IRS 

will reject a protest and the taxpayer will be required to perfect the document if the protest 

fails to include the following:  

(i) A statement that the taxpayer wants to appeal the examiner’s findings to the 

appeals office; 

(ii) The taxpayer’s name, address, and daytime telephone number; 

(iii) A copy of the letter showing the proposed changes and findings being protested 

or the date and symbols from the letter; 
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(iv) The tax periods or years involved; 

(v) An itemized schedule of the adjustments with which the taxpayer does not agree; 

(vi) A statement of facts supporting the taxpayer’s position on any contested factual 

issue. This provides the taxpayer the opportunity to emphasize facts that are 

beneficial while minimizing those that are not. The facts should tell the story why 

the taxpayer’s position is correct.  

(vii) A statement outlining the law or other authority, if any, upon which the taxpayer is 

relying. The taxpayer should provide citations on law that is advantageous to 

their position. In addition, the protest should differentiate the legal position cited 

by the IRS. The taxpayer should include a conclusion that ties the fact and law to 

the conclusion that the taxpayer’s position is the right one; and 

(viii) A declaration under penalties of perjury attesting the statement of facts, including 

any accompanying documents are true and accurate, which must be signed.  

 

Practitioners who prepare and sign the protest must substitute a declaration stating: 

(i) That he or she submitted the protest and accompanying documents, and  

(ii) Whether he or she knows personally that the facts stated in the protest and 

accompanying documents are true and correct. 

c. The IRS does not require a formal written protest for cases of $25,000 or less. However, 

it is highly recommended. When the IRS forwards the case file to appeals for review, they 

have prepared a formal report on the reasons for the changes. That report includes the 

issue, facts, tax law, government’s position, taxpayer’s position (usually just says 

taxpayer does not agree), and conclusion. The appeals officer reviews the file prior to 

scheduling the appeals conference appointment, including researching the tax law. 

Without a written protest from the taxpayer, the only position appeals reviews prior to the 

taxpayer’s conference are the governments. With Appeals not knowing the taxpayer’s in-

depth position, there is nothing for them to consider, research, or identify where the 

government might have erred. Although Appeals is an independent third party, a taxpayer 

not providing an in-depth protest, creates the potential for biasedness from Appeals only 

seeing the IRS position on the tax adjustments.  

d. The protest should deal with any defects and deficiencies in the examiner’s report, such 

as improperly framed issues, misstatements or omissions of fact, or incorrect conclusions 

of law. Frequently, practitioners supplement the protest to supply further factual or legal 

support for the taxpayer’s position. 

 
Example: Ted is an insurance adjuster with State Farm and Nationwide insurance 

companies. Ted lives in Philadelphia, Pennsylvania. He works all the damage 
claims that the insurance companies receive in the state of Delaware. Ted 
receives an audit letter for his 2021 tax return requesting that he come into the 
IRS office in downtown Philadelphia and bring with him documentation to support 
his automobile expenses and charitable contributions. Ted contacts his CPA, 
who provides the IRS a valid POA to represent Ted at the office audit. The CPA 
assembles the documentation and meets with the office auditor. Ted has all his 
receipts for the charitable contributions, which the officer auditor accepts. 
However, Ted has very few receipts for the automobile expenses, and he does 
not maintain an automobile log or any type of contemporaneous documentation 
supporting his business miles. Ted claims his business use of the automobile 
was 95 percent. The office auditor disallows the automobile expenses due to lack 
of documentation. The CPA requests a conference with the office auditor’s 
manager as he believes a 100 percent disallowance is inappropriate. The CPA 
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met with the manager and went over that the IRS knows that Ted is a claims 
adjustor which requires him to travel to the location of damaged assets to 
determine the claim value recommendation he will make to insurance companies 
to settle their claims. The CPA explains that Ted must use his car to travel to the 
locations so some automobile expenses should be allowed. The CPA is unable 
to convince the manager that 95 percent of amounts not proven should be 
allowed. However, the CPA is able to provide that the mileage from Ted’s 
residence (his home office) is 100 miles round trip to the Delaware state border. 
Ted travels for the insurance companies 250 days a year. As a result, the CPA 
proposes that Ted be allowed $14,375 of the claimed expenses because that 
would be the minimum allowed under the standard mileage rate. The manger 
does not agree with the CPA’s proposal, so the office auditor issues Ted a report 
disallowing all the auto expenses under Internal Revenue Code Section 274(d) 
for failure to substantiate the deduction with adequate records or sufficient 
evidence the amount of the expense, the time and place of the travel and date of 
the expense. The CPA prepares the following written response, even though not 
required as the tax is under $25,000: 
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Question to Ponder: 

Based on your experience, discuss the pros and cons of extending the statute of limitations. Do 
you recommend your client extend the statute? Do you set any parameters on the length of the 
statute extension? 

D.  Letters and notices offering an appeal opportunity 

The IRS sends notices and letters for many reasons. These include the following: 

a. A taxpayer filed a return and there is a balance due. 

b. A taxpayer filed a return, there was an inconsistency, and they were due a larger or 

smaller refund. 

c. The IRS has a question regarding the taxpayer’s tax return or may need additional 

information. 

d. Something does not appear right on a return that was filed, and the IRS needs to verify a 

taxpayer’s identity. 

e. They changed the taxpayer’s return. 

f. There is going to be a delay in processing the return filed.  

 

Each notice or letter contains a lot of valuable information, so it is very important to read it carefully. If the 

IRS is changing something, compare the information provided in the notice or letter with the information 

on the original return and respond to the notice as quickly as possible to minimize any additional interest 

and penalty charges and/or to preserve the taxpayer’s appeal rights if they do not agree. If the notice 

does not seem self-explanatory, visit the IRS website. It contains a list of all the Letters and Notices the 

IRS issues with an explanation of each, including the steps to resolve the matter. The Letters and Notices 

not only explain the issues but how to appeal the findings. They can be broken down by category. The 

Letters and Notices by category include: 

a. Levy -- The Letters and Notices on levies are sent when the IRS intends to collect 

monies owed involuntarily. It is very important to pay close attention to this category of 

correspondence and respond timely. Failure to respond timely means the IRS will take 

the taxpayer’s assets to satisfy any monies owed. Once they have the assets, even if 

they are wrong, it will be very costly and time consuming to get them back. When the IRS 

issues a levy letter, they are intending to take personal property. Property can include 

wages and other income, bank accounts, business assets, personal assets, (including a 

car and home), Alaska Permanent Fund Dividends, state tax refunds, and Social Security 

benefits. Most taxpayers are unaware that the IRS works in conjunction with the State 

revenue agencies and as a result the IRS can seize state refunds for federal tax 

liabilities. In addition, the IRS will turn over federal tax refunds to the states for a variety 

of reasons (i.e., state tax deficiencies, child support, etc.).  

(i) Letter 11 -- This letter is to notify a taxpayer of unpaid taxes and that the IRS 

intends to levy to collect the amount owed. The taxpayer needs to file a Form 

12153, Request for A Collection Due Process Hearing, and send it to the address 

shown on the levy notice within 30 days from the date of the letter to appeal the 

proposed action with the Office of Appeals. 

(ii) CP Notice 90 -- This Notice is to notify the taxpayer that the IRS has seized 

assets due to a levy and they will continue to seize assets, until the full taxes are 

paid. The taxpayer can file a Form 12153 within 30 days from the date of the 

letter to appeal the action with the Office of Appeals. 
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(iii) CP Notice 92 -- This Notice is to notify the taxpayer that the IRS seized their 

state tax refund and applied it to unpaid federal taxes. The taxpayer can file Form 

12153 within 30 days from the date of the letter to appeal the action with the 

Office of Appeals. 

b. Audit -- The Letters and Notices for audits are sent when the IRS has concluded an 

office audit or field audit. They explain the items being adjusted, the reason for the 

adjustment, and the options available to the taxpayer. 

(i) Letter 525 -- This letter is issued upon the conclusion of an office audit. It 

provides a computation report of the proposed adjustments. If the taxpayer 

agrees, they can sign the report and return to the office auditor. If they disagree, 

they have 30-days to file a protest requesting the matter be forwarded to 

Appeals. 

(ii) Letter 531 -- This letter is issued if a taxpayer does not respond to Letter 525. It 

is the 90-Day Letter and allows the taxpayer to agree or disagree and petition the 

U.S. Tax Court within 90 days. Failure to respond will result in the immediate 

assessment of the additional tax proposed. 

(iii) Letter 915 -- This letter is issued upon the conclusion of a field examination. Like 

Letter 525, it provides a computation report of the proposed adjustment. As with 

the Letter 525, the taxpayer can agree and return to the revenue agent or 

disagree and file a protest, requesting the matter be forwarded to the Office of 

Appeals. The taxpayer has 30-days to respond. 

(iv) Letter 950 -- This letter is issued if the taxpayer does not respond to Letter 915. 

It is the 90-Day Letter for field examinations. The taxpayer can sign the report 

and agree or file a petition with the U.S. Tax Court within 90-days. Failure to 

respond will result in the immediate assessment of the proposed tax. 

c. CP Notice 2000 -- This Notice is when the IRS receives income, deduction, credit, or 

payment information that does not match the tax return filed. The Notice includes an 

explanation of all items not found on the filed return and a computation of the proposed 

adjustments to the tax return based upon this information. If the taxpayer agrees, they 

sign and return the agreement forms. If they do not agree, they can file a protest within 

30-days requesting the matter be forwarded to the Office of Appeals. This Notice usually 

assesses penalties along with the additional tax. Even if the taxpayer agrees with the 

additional assessment of tax, they can disagree with the penalties and request 

abatement of the penalties. They can use the First Time Penalty Abatement provisions to 

request relief. If the taxpayer does not qualify for the First Time Penalty Abatement 

provisions, they can still request relief under the reasonable cause and good faith 

provisions. If the IRS does not abate the penalties, the taxpayer can file a protest and 

request the penalty issue be forwarded to the Office of Appeals for resolution. Failure to 

respond will result in the issuance of a 90-Day Letter and the opportunity for the taxpayer 

to petition the U.S. Tax Court. Failure to respond to the 90-Day Letter will result in the 

immediate assessment of the additional tax, penalties, and interest. Once the tax is 

assessed, the IRS will pursue the payment of the tax through Collection Letters and 

Notices, including Levy and Lien Notices.  

d. Trust Fund Recovery Penalty -- This letter is issued when the IRS has determined that 

an employer has not paid their payroll taxes and someone other than that employer is 

responsible.  
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(i) Letter 1153 -- This letter explains that the IRS’s efforts to collect the federal 

employment or excise taxes due from a business (named in the letter) have not 

resulted in full payment of the liability. Therefore, the IRS proposes to assess the 

penalty against the taxpayer. If the taxpayer agrees with the penalty for each tax 

period shown, the can sign the enclosed report and return it to the revenue agent 

or collections officer. If the taxpayer does not agree, they can file a protest 

requesting the matter be forwarded to the Office of Appeals. The taxpayer has 60 

days to respond. Failure to respond will result in immediate assessment of the 

penalty.  

e. Innocent Spouse Determinations -- Innocent spouse determinations result when a 

married filing joint return has been adjusted and one of the spouse’s requested relief from 

the liability because they believe only the other spouse should be held liable and the IRS 

has denied the request. 

(i) Letter 3016 -- This letter provides a taxpayer 30 days to appeal the IRS denial 

for innocent spouse relief. If the taxpayer does not agree with the determination, 

they have 30 days to file a protest requesting the matter be forwarded to the 

Office of Appeals. Failure to do so will result in the proposed tax being assessed 

against both spouses. 

f. Non-filers -- When a taxpayer does not file a tax return and the IRS has information 

indicating a return should have been filed, they will use that information and file a return 

on behalf of the taxpayer. Once they make the determination of the tax due, they will 

issue a letter explaining what they did to arrive at the tax due. 

(i) Letter 3391 -- This letter advises a taxpayer that IRS believes they are liable for 

filing tax returns for the periods identified in the letter. It includes a report with a 

computation of the proposed adjustments to the tax return(s) and explains the 

adjustments. If the taxpayer agrees, they can sign and return the agreement 

form. If they do not agree, they can file a protest, within 30 days of the date on 

the letter, requesting the matter be forwarded to the Office of Appeals. If the 

taxpayer does not respond, it will result in an immediate assessment of the 

proposed tax. 
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Note: Page 6 of 8 is a blank page on the IRS website.  
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The Appeals Process 

Learning objectives 

Upon reviewing this chapter, the reader will be able to: 
 • Discuss the role of Appeals and the types of cases they attempt to resolve; 
 • Discuss the Appeals process for the various types of controversies; and 
 • Identify the Alternative Dispute Resolution options available. 

I.  Introduction 

Once a correspondence, office audit, or field examination is completed, and the taxpayer has filed a valid 

protest, the case will be forwarded to the IRS Independent Office of Appeals1. Although Appeals is part of 

the IRS, they are an independent, separate party from the IRS Examination Division. Their goals and 

responsibilities are completely independent. Their Mission Statement is: 

 

“To resolve tax controversies, without litigation, on a basis that is fair and impartial to both the 

Government and the taxpayer, and in a manner that will enhance voluntary compliance and public 

confidence in the integrity and efficiency of the Service.” 

 

The mission statement makes it clear that the goal of Appeals is “to resolve” without litigation tax 

controversies. This differs from the Examination Division’s goal which is tax law enforcement. 

Examination follows the letter of the law while Appeals wants to resolve the matter without litigation, 

sometimes regardless of the letter of the law.  

 

This can be demonstrated by the following illustration: 

 

A taxpayer is being examined because they claimed the child tax credit for a child. Their ex-spouse 

also claimed the child tax credit for the same child. Although the examiner will apply the law to 

determine who is entitled to the child tax credit, if both parties do not agree, the examiner will close 

the cases disallowing the child tax credit to both parties because this is a “whipsaw issue.”  A 

whipsaw issue is one where only one party can be right. So, if the examiner allows the child tax credit 

to the wrong party, it can result in both parties getting more child tax credit than allowed for one child. 

So, without agreement from both parties, the examiner will close both cases unagreed to Appeals. 

 

Once the cases reach Appeals, they have great flexibility in offering settlements to a taxpayer. This is 

because they weigh the hazards of litigation. This means they look at the merits of the issue, which 

party has the greatest chance of success, and then base their settlement offer on that chance of 

success. Continuing with the illustration, there are three parties (the government and both parents) 

and only one child. The government has a 100 percent chance of success as only one of the parents 

is entitled to the child tax credit. However, there are two cases, so their success rate drops to 50 

percent. Each parent also has a 50 percent chance of success. Appeals could offer both taxpayers 50 

percent of the child tax credit. In effect, splitting the child. The letter of the law does not allow for 

partial child tax credit but due to the hazards of litigation, Appeals can allow a partial child tax credit 

rather than forwarding the case for trial. In addition, they would work with the taxpayers to sign a 

Closing Agreement to ensure the matter does not crop up again in future years.     

 
1  Taxpayer First Act H.R. 3151 – 116th Congress (2019-2020). 
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A closing agreement is a written agreement with any person relating to the liability of such person (or of 

the person or estate for whom he or she acts) in respect of any internal revenue tax for any taxable period 

ending prior or subsequent to the date of such agreement. A closing agreement may be entered into in 

any case in which there appears to be an advantage in having the case permanently and conclusively 

closed, or if good and sufficient reasons are shown by the taxpayer for desiring a closing agreement and 

it is determined by the Commissioner that the U.S. will sustain no disadvantage through consummation of 

such an agreement. 

 

Once the case is forwarded to Appeals, the taxpayer will generally be contacted, by phone, within 60 

days from the date Appeals receives the case.  

A.  IRS Independent Office of Appeals 

1.  Role of Appeals  

The role of Appeals is to resolve tax controversies, without litigation, on a basis which is fair and impartial 

to both the Government and the taxpayer. The Appeals process is less formal and less costly than court 

proceedings and is not subject to judicial rules of evidence or procedure. Historically, Appeals has been 

able to settle the majority of the cases that come within its jurisdiction. In addition, taxpayers do not give 

up judicial review by coming to Appeals. Independence is the most important of Appeals’ core values. 

Independence from IRS compliance functions is critical for Appeals to accomplish its mission. Appeals 

conferences are informal and conducted by correspondence or telephone. Appeals will consider any 

reason the taxpayer has for disagreement, except for moral, religious, political, or constitutional 

arguments, conscientious objections, or similar grounds. If the taxpayer’s case qualifies for an appeal, an 

Appeals employee will review the issues of the case with a fresh, objective perspective and schedule a 

conference with the taxpayer or their designated representative. The representative must be an attorney, 

a certified public accountant, or an enrolled agent authorized to practice before the IRS. If the taxpayer 

wants their representative to talk to the IRS without them being present, they must provide Appeals a 

copy of a completed power of attorney Form 2848, Power of Attorney and Declaration of Representative. 

An unenrolled preparer may be a witness in Appeals but not a representative. As a result, the taxpayer 

would always need to be present, whether by phone or in person, for Appeals to talk to or provide any 

information to an unenrolled preparer. According to IRS statistics, Appeals resolves over 100,000 cases 

per year.  

II.  Types of Appeals cases 

A.  Introduction 

Appealing proposed deficiencies resulting from a correspondence, office or field examination is not the 

only function the Appeals Offices does for the IRS. If the controversy is from a correspondence, office, or 

field examination, they are resolved in the Appeals Examination Function. Appeals personnel in this 

function resolve general docketed and non-docketed cases generated from the IRS examination function, 

including innocent spouse determinations.  

 

Other controversies between the IRS and taxpayers resolved in Appeals include matters before IRS 

Collection personnel and matters that are specialized in nature and need skilled specialized Appeals 

personnel to resolve the matter.  
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The Collection Appeals function resolves cases involving Collection Due Process, Offer in Compromise, 

Trust Fund Recovery Penalties, Jeopardy Levies, and Collection Appeals Program (CAP) cases.  

 

The Appeals Specialized Examination Programs & Referrals function resolves a variety of specialized 

programs such as international issues, tax computations, innocent spouse, TEFRA, and penalty appeals. 

So, the Appeals process may be different based on the controversy the taxpayer does not agree with.  

 

Regardless if the matter arises in the examination or collection function, it is important that all information 

requested, including any additional relevant information be provided to the tax auditor, revenue agent, or 

collection officer assigned the case. Waiting to provide the information to the Appeals Officer will 

generally result in the case being returned to the auditor, revenue agent, or referred to the revenue officer 

for consideration of the new information. Either action could cause delays in resolving the tax matters. 

B.  Examination  

1.  Appealing examination results 

a. First Notice from Appeals: Normally, the taxpayer can expect to hear from an Appeals 

employee within 60 days after the Office of Appeals receives the file. Response times 

from Appeals can vary depending on the type of case and the time needed to review the 

file.  

 

If it has been more than 120 days since the protest was filed requesting an appeal and 

there has been no contact from the Office of Appeals, then the taxpayer or representative 

should contact the IRS office where the appeals request was sent. If that office cannot 

provide a reason for the delayed Appeals response, there are two options: 

(i) Request the IRS office to contact Appeals for an approximate date when Appeals 

might initiate contact. 

(ii) Call the Appeals Account Resolution Specialist (AARS) function at 559-233-

1267. The AARS can tell the taxpayer if their case has been assigned to an 

Appeals employee and how to contact that employee directly. 

b. Appeals Conference: 

(i) The appeals office is the only level of appeal within the IRS. Conferences with 

appeals office personnel may be conducted in person, through correspondence, 

by telephone, or via video conferencing with the taxpayer and/or their authorized 

representative. Generally, the Appeals Officer determines whether the 

conference will be in person, through correspondence, by video conference, or 

by telephone. Normally the Appeals Officer is in an office local to the taxpayer or 

representative. However, this may not always be the case due to the limited 

resources of the IRS. If the Appeals Officer is not in an office local to the 

taxpayer or representative, the taxpayer or representative may travel to the 

Appeals Officer’s location to have a face-to-face conference. Otherwise, the 

conference will be held by telephone or video conference. The goal of a video 

conference is to provide a virtual face-to-face opportunity to meet, improving 

communication between the parties and assisting in resolution of the tax matters 

at issue. 
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(ii) Whether the conference is by correspondence, telephone, video conference, or 

in person, the taxpayer or should be prepared to discuss all disputed issues at 

the conference. Most differences are settled at this level.  

(iii) Conferences with appeals office personnel may be conducted in person, through 

correspondence, via video conference, or by telephone with the taxpayer or its 

authorized representative. 

(iv) If the taxpayer provides significant new information on a major issue to Appeals, 

they will send the information to the examiner that referred the case to Appeals 

and ask that examiner to review the new information and provide their analysis 

and opinion in writing. The IRS examiner’s opinion will be shared with the 

taxpayer/representative to provide the taxpayer/representative the opportunity to 

provide feedback on the examiner’s opinion. If Appeals needs a further 

clarification from the IRS examiner, they will contact or invite the taxpayer and 

representative to participate in a conference call or a meeting if the clarification 

addresses the substance of the issues in the case. Appeals generally cannot 

meet with the examiner without the taxpayer being present. This is known as ex 

parte communications.  

(v) The time it takes to resolve the case depends on the facts and circumstances 

and could take anywhere from 90 days to a year. 

c. If a face-to-face conference is not feasible, the Appeals Officer can offer the 

taxpayer/POA web-based conferring. Depending on the availability the virtual 

conferences can be on the Web-ex platform, Zoomgov or Microsoft Teams. The Appeals 

officer will explain the options to the taxpayer. All platforms are secure for the taxpayer’s 

sensitive information. 

 

Question to Ponder: 

When it comes to Appeals conferences what are the advantages and disadvantages of face-to-
face conferences versus telephone conferences versus virtual conferences? 

 

 

e.  Ex Parte: 

(i) The Revenue and Reform Act of 1998 (RRA ’98): 

• Over the years, there has been public outcry that the IRS has abused 

their authority. As a result, Congress enacted RRA ’982 which provided 

the taxpayer bill of rights and many other taxpayer protections. Prior to 

the Act, when a case was forwarded to Appeals, the Appeals Officer 

routinely communicated with the examiner regarding the case. This may 

have been to clarify something in the case file or request additional 

information. This was viewed by many in the private sector as a 

compromise in independence. Congress agreed and as a result they 

enacted RRA ’98 provisions which required the IRS Commissioner to 

ensure an independent Appeals function, including the prohibition of ex 

parte communications between Appeals personnel and other IRS 

employees, including Counsel, to the extent that such communications 

appear to compromise the independence of Appeals personnel. 

 
2  Public Law No. 105-206. 
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(ii) What is ex parte? 

• Ex Parte is defined in judicial proceedings as a one-sided or partisan 

point of view received on behalf of or from one side or party only. Within 

the IRS, an ex parte communication is a communication that takes place 

between any Appeals employee (e.g., Appeals Officers, Settlement 

Officers, Appeals Team Case Leaders, Appeals Tax Computation 

Specialists) and employees of other IRS functions, without the 

taxpayer/representative being given an opportunity to participate in the 

communication. The term includes all forms of communication, oral or 

written.3  Written communications include those that are manually or 

electronically generated. Hence, RRA ’98 prohibits Appeals from meeting 

with the examiner without providing the taxpayer the opportunity to 

participate. 

•  Opportunity to participate in an oral communication means that the 

taxpayer/representative will be given a reasonable opportunity to attend 

a meeting or be a participant in a conference call between Appeals and 

the originating function when the strengths and weaknesses of the facts, 

issues, or positions in the taxpayer’s case are discussed. The 

taxpayer/representative will be notified of a scheduled meeting or 

conference call and invited to participate. If the taxpayer/representative is 

unable to participate in the meeting or conference call at the scheduled 

time, reasonable accommodations will be made to reschedule it. If the 

taxpayer/representative is given an opportunity to participate in a 

discussion but declines to participate, Appeals will proceed with the 

discussion or meeting and document the taxpayer’s/representative’s 

declination. If no agreement can be reached regarding a mutually 

acceptable date and time for the discussion or meeting, Appeals will 

notify the taxpayer/representative of the date and time that the 

discussion or meeting will take place. If the taxpayer/representative does 

not participate in the discussion or meeting, Appeals will share with the 

taxpayer/representative the substance of the discussion or meeting, as 

appropriate, and give the taxpayer/representative a reasonable period of 

time within which to respond. The bottom line is the taxpayer cannot stop 

Appeals from talking or meeting with other IRS functions.  

•  Opportunity to participate in a written communication means when a 

written communication is received by Appeals, the 

taxpayer/representative is furnished a copy of the written communication 

and given a chance to respond to it either orally or in writing. 

• Since a taxpayer/representative cannot stop Appeals from 

communicating with other IRS functions, especially the examiner, 

collection officer, or IRS Counsel, they should always make every 

reasonable effort to participate. Participation ensures that the 

taxpayer/representative sees and hears everything that is taking place 

firsthand rather than relying on the Appeals Officer to take good notes. 

Failure to participate is tantamount to waiving a very valuable taxpayer 

right. 

 
3  Rev. Proc. 2012-18. 
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(iii) Breaches in ex parte communications -- Most breaches of the ex parte 

communication rules may be cured by timely notifying the 

taxpayer/representative of the situation, sharing the communication or 

information in question, and affording the taxpayer/representative an opportunity 

to respond. Consequently, Appeals shall notify the taxpayer/representative of the 

breach and request input from the taxpayer/representative regarding the 

appropriate remedy for a breach of the ex parte communication rules.  

 

After considering the specific facts and discussing the matter with the 

taxpayer/representative, as appropriate, Appeals may determine that an 

additional remedy is warranted, including reassigning the case to a different 

Appeals/Settlement Officer who has had no prior involvement in the case.  

 

The specific administrative remedy; however, that may be made available in any 

particular case is within the sole discretion of Appeals. The deciding official for 

the determination of the appropriate remedy for a breach of the ex parte 

communication rules will be a second-level manager. 

 

If the breach occurred in the course of a Collection Due Process hearing, 

regarding proposed, levy, notice of levy or Notice of Federal Tax Lien, in Appeals 

and the case has proceeded to the Tax Court, the court may remand the case to 

Appeals for either a new or a supplemental hearing, depending upon what steps 

the court concludes are necessary to rectify the breach.     

f. Taxpayer First Act 

(i) The Taxpayer First Act renamed the IRS Office of Appeals as the IRS 

Independent Office of Appeals. The office will continue to resolve tax 

controversies and review administrative decisions of the IRS in an impartial 

manner. However, there are some new requirements. 

(ii) The new rules require the Independent Office of Appeals to make its referred 

case files available to: 

a. Individuals with adjusted gross incomes of $400,000 or less for the tax 

year to which the dispute relates; 

b. Entities with gross receipts of $5 million or less for the tax year to which 

the dispute relates. 

(iii) In addition, when the IRS or Chief Counsel has issued a notice of deficiency to a 

taxpayer and denies the taxpayer's request for referral to the IRS Independent 

Office of Appeals, the IRS must now issue a notice to explain the reasons and 

tell the taxpayer how to protest the denial. 

g. Taxpayer responsibilities: 

(i) In addition to the protest, if required, provide a statement that includes a list of all 

IRS positions that are unagreed, and understanding of the facts and law for each 

issue. 

(ii) A statement on how the taxpayer/representative believes the case should be 

resolved. Generally, this statement starts the settlement process. The 

taxpayer/representative should begin with a resolution of 100 percent concession 

of the government’s position and the legal reason that the government is 100 

percent wrong. That provides the best settlement opportunity, anywhere between 
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zero and 100 percent. However, if the taxpayer/representative is not firm on a 

100 percent concession, they should have a number in mind that they would be 

willing to settle on. This will save time in the negotiations. If the taxpayer is firm 

on a 100 percent concession and the Appeals offer will not settle at a 100 

percent concession, the taxpayer/representative should be prepared for the 

issuance of the Statutory Notice of Deficiency (90-Day Letter) by the Appeals 

Officer and prepared to petition the Tax Court. 

(iii) Assist Appeals by promptly and accurately resolving the case by attending 

meetings and conferences when scheduled and promptly responding to any 

requests for additional information or documentation. 

(iv) Providing Appeals the best time and method of contact. 

C.  Collection  

1.  Appealing collection actions  

There are two main processes when appealing collection matters. They are Collection Appeals Process 

(CAP) and Collection Due Process (CDP). CAP is available to be used under more circumstances than 

CDP, but the downside is that the decision is final and cannot be appealed to the courts.  

2.  Collection Appeals Process  

When a taxpayer disagrees with an IRS employee’s decision regarding any levy, seizure, or Notice of 

Federal Tax Lien filing and want to appeal it, the first step is to request a conference with the employee’s 

manager. If the manager upholds the employee’s decision and the taxpayer does not agree they may 

request Appeals consideration. This is done by submitting in writing, Form 9423, Collection Appeal 

Request, within three business days of the conference. If the taxpayer requested a conference and was 

not contacted by the manager to have the conference, that would be noted when requesting Appeals 

consideration. The CAP is available for the following collection actions: 

a. Before or after the IRS files a Notice of Federal Tax Lien 

b. Before or after the IRS levies or seizes your property 

c. Termination, or proposed termination, of an installment agreement 

d.  Rejection of an installment agreement 

e. Modification, or proposed modification, of an installment agreement 

During the CAP, the collection actions the taxpayer is appealing generally will be suspended until the 

appeal decision is rendered. Regardless of the circumstances, it is always a good strategy to request the 

appeal as it provides the taxpayer additional time to figure out their options. In addition, as discussed 

earlier, the most important thing is stopping or delaying the NFTL, which can be devastating to a 

taxpayer’s financial welfare. 

 

Unlike CDP, a taxpayer cannot challenge the existence or amount of the tax liability and generally a 

taxpayer cannot appeal the CAP decision and proceed to court. CAP decisions appealable to a court are: 

a. Notice of Federal Tax Lien -- A taxpayer may appeal the proposed filing of a Notice of 

Federal Tax Lien (NFTL) or the actual filing of an NFTL at the first and each subsequent 

filing of the NFTL. A taxpayer may also appeal denied requests to withdraw a NFTL, and 

denied discharges, subordinations, and non-attachments of a lien. 

b. Notice of Levy -- A taxpayer may appeal before or after the IRS places a levy on their 

wages, bank account, or other property. Once the levy proceeds have been sent to the 
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IRS, a taxpayer may also appeal the denial by the IRS of their request to have levied 

property returned to them.  

c. Seizure of Property -- A taxpayer may appeal before or after the IRS makes a seizure 

but before the property is sold. 

d. Rejection, Modification, or Termination of Installment Agreement -- A taxpayer may 

appeal when the IRS rejects their request for an installment agreement. They can also 

appeal when the IRS proposes to terminate or terminates their installment agreement. In 

addition, they can appeal when the IRS proposes to modify or modifies their installment 

agreement. 

e. Wrongful Levy -- If a taxpayer is not liable for tax and the IRS has levied or seized 

property, the taxpayer or wronged party can appeal the denial by the IRS to release the 

levy or seizure, or, return the property or its value.  

3.  Collection Due Process  

a.  The purpose of a CDP hearing is to have Appeals review collection actions that were 

taken or have been proposed. After Appeals has made their determination and the 

taxpayer does not agree, they can go to court to appeal the Appeals’ CDP determination. 

A taxpayer can request a CDP hearing if they receive any of the following notices: 

(i) Notice of Federal Tax Lien Filing and Your Right to a Hearing. 

(ii) Final Notice -- Notice of Intent to Levy and Notice of Your Right to a Hearing. 

(iii) Notice of Jeopardy Levy and Right of Appeal. 

(iv) Notice of Levy on Your State Tax Refund -- Notice of Your Right to a Hearing. 

(v) Notice of Levy and of Your Right to a Hearing.  

b. To request a CDP hearing, the taxpayer must complete Form 12153, Request for a 

Collection Due Process or Equivalent Hearing, and send it to the address on the notice. 

The taxpayer must request a CDP hearing by the date indicated in the notice. The 

request must be filed timely to preserve the taxpayer’s right to a judicial review. If the 

request for a CDP hearing is not timely, the taxpayer can request an Equivalent Hearing 

within one year from the date of the notice, but they cannot go to court if they disagree 

with Appeals’ decision.  

c. During the CDP hearing, the 10-year period for collecting taxes is suspended and the IRS 

is generally prohibited from seizing (levying) the taxpayer’s property subject of the 

hearing. However, they can seize the taxpayer’s property during an Equivalent Hearing or 

a CDP hearing regarding the filing of a NFTL, but normally they will not. The 10-year 

period for collecting taxes is not suspended during an Equivalent Hearing. A taxpayer is 

entitled to only one CDP lien hearing and one levy hearing for each tax period or 

assessment.  

d. Under CDP the taxpayer can challenge the existence or amount of the underlying tax 

liability if there was no statutory notice of deficiency issued or the taxpayer did not have 

an opportunity to dispute the liability. When the taxpayer receives both a lien and a levy 

notice, they may appeal both actions concurrently by checking the boxes on Line 6 of 

Form 12153. The taxpayer is required to identify alternatives to, or reasons for 

disagreeing with, the lien filing or the levy action. Alternatives or reasons for disagreeing 

may include: 

(i) Collection alternatives such as installment agreement or offer in compromise; 

(ii) Subordination or discharge of lien; 

(iii) Withdrawal of Notice of Federal Tax Lien; 
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(iv) Appropriate spousal defenses; 

(v) The existence or amount of the tax, but only if no notice of deficiency of 

deficiency was received or the taxpayer did not otherwise have an opportunity to 

dispute the tax liability; and 

(vi) Collection of the tax liability is causing or will cause an economic or other 

hardship. 

e. Once the Form 12153 is filed to the address in the notice, it will be forwarded to the 

Office of Appeals. Once reviewed by the Office of Appeals, the taxpayer will be contacted 

to schedule a conference. The conference may be held by telephone, correspondence, 

or, if the taxpayer qualifies, in a face-to-face conference at the Appeals office closest to 

the taxpayer’s home/business or their representative’s address. To qualify for a face-to-

face conference, the issues raised cannot be deemed as frivolous or made with a desire 

solely to delay or impede collection. Generally, the Office of Appeals will ask the 

Collection Function to review, verify, and provide their opinion on any new information 

submitted that Collection did not have the opportunity to review before the CDP process 

was requested. Any comments provided by Collection will be shared with the taxpayer 

who will be given an opportunity to respond to. If a face to-face hearing is scheduled, the 

Appeals officer will notify the taxpayer by letter of the steps they will need to take to 

qualify for the face-to-face conference. 

f. At the end of the CDP hearing, Appeals will issue a determination letter unless the 

taxpayer has withdrawn the hearing request. If the taxpayer does not agree with the 

Appeals determination, they may request judicial review of the determination by 

petitioning the U.S. Tax Court within the time period provided for in the Appeals’ 

determination letter. The taxpayer may not raise different issues in the Tax Court if they 

do not raise them during the Appeals hearing. Therefore, it is beneficial for the taxpayer 

to raise all issues and present all evidence during the Appeals hearing, in order to 

preserve their rights to raise issues and have evidence considered in subsequent court 

proceedings. 

g. An Equivalent hearing is a process for a taxpayer to use and still get a chance to have an 

independent body hear their case because they did not file a request for the CDP hearing 

timely. The difference is the law does not prohibit IRS Collection from continuing the levy 

process during the hearing time. The collection 10-year statute is not extended since the 

IRS can still pursue levy and lien during the process and the taxpayer cannot go to court 

if they disagree with the Appeals decision. 

 
Question to Ponder: 

What are the advantages and disadvantages of the Collection Due Process (CDP) program 
versus the Collection Appeals Program (CAP)? 

4.  Installment agreements 

a. Anytime a taxpayer receives a bill from the IRS for unpaid taxes and or penalties and 

interest, they have several options. They can agree and pay the monies due in full. They 

can disagree and call an account representative at the number listed to discuss the 

notice and why the taxpayer owes the money. If the taxpayer provides information that 

they do not owe the money and the account representative agrees, the account 

representative will send a notice stating no monies are due. However, if the account 

representative determines that the taxpayer still owes the money and the taxpayer does 
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not agree, the account representative will provide the taxpayer the next steps to dispute 

the bill.  

 
Example 1: In March 2021, IRS announced that the original filing date for 2020 individual tax 

returns was changed from April 15, 2021, to May 17, 2021. Anthony resides in 
Beaumont, Texas. In February 2021, Texas was plagued with severe winter 
storms and declared a federal disaster area. The IRS announced in IR-2021-43 
that as part of the disaster relief efforts, taxpayers who reside or have businesses 
in Texas are granted additional time to file their 2020 tax return. The extended 
due date is June 15, 2021. Anthony files his 2020 tax return on June 15, 2021. 
On October 23, 2021, the IRS sends Anthony a CP2000 Notice assessing a 
penalty for filing his return after the May 17, 2021, due date. Anthony’s CPA calls 
the IRS and speaks to an account representative explaining that the return was 
not due until June 15, 2021, because it was in a Presidentially declared disaster 
area. The account representative agrees that the penalty does not apply so it is 
removed. Anthony receives a new notice showing no amounts due.  

 
Example 2: Same as Example 1, except Anthony files his 2020 tax return on August 1 and 

he had not filed for an extension. When Anthony’s CPA calls the IRS to remove 
the penalty, the account representative states that the penalty will not be 
removed because Anthony’s return was due on June 15, 2021. Anthony can pay 
the penalty, request an installment agreement, or make an offer in compromise. 
Alternatively, Anthony’s CPA can file a written request for abatement under the 
reasonable cause exceptions or first-time abatement program. If the IRS denies 
the request, they will issue the Statutory Notice of Deficiency (90-Day Letter), 
giving Anthony an opportunity to petition the U.S. Tax Court.  

 
Example 3: Continuing with Example 2, Anthony indicates to his CPA that he is going to pay 

the penalty and move on. However, he does not, so the IRS issues Anthony the 
90-Day Letter. He does not tell his CPA he received the Statutory Notice, and he 
ignores it. As a result, Anthony defaults. Now the IRS will issue the CP14 letter 
for the balance due. Anthony still has the Installment Agreement and Offer in 
Compromise options. If he continues to do nothing, eventually the IRS will issue 
the Notice of Intent to Levy and the Notice of Federal Tax Lien. At that point 
Anthony can avail himself of the CAP and CDP options available (discussed 
above), giving him an opportunity to have an Appeals hearing and possibly 
petition the U.S. Tax Court. Unfortunately, this is a very common occurrence 
because so much time lapses between the different Letters and Notices, many 
taxpayers become complacent or think the IRS has forgotten about them until 
their wages are being garnished and their assets are being sold. Also, there is 
very little sympathy from Collection, Appeals, or even the Tax Court since the 
taxpayer has so many chances to resolve the matter or pay the money due. 

 
b. If the taxpayer agrees that they owe the money but do not have the resources to pay the 

amounts in full, they can request an Installment Agreement for periodic payments. This is 

done through the IRS on-line system, by calling 1-800-829-1040 or the taxpayer filing 

Form 9465, Installment Agreement Request, or going in person to an IRS office. To be 

eligible for an installment agreement, the taxpayer must file all required tax returns. 

Interest and any penalties will continue to accrue until the balance is paid in full. If the 

taxpayer does not make the payments as agreed to, the IRS will terminate the agreement 

and continue where they left off in the collection proceedings. So, if any payments cannot 

be made, it is important to contact the IRS and renegotiate the agreement. A set-up fee 

applies unless the taxpayer qualifies as a low-income taxpayer. 

 c. If the IRS rejects the Installment Agreement request, the taxpayer can appeal the 

rejection by calling the telephone number shown on the rejection letter for the proposed 
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installment agreement and telling the IRS representative that they want to Appeal the 

rejection (the request does not need to be in writing). If the matter is before a Revenue 

Officer, who rejected the request, the request for an appeal must be in writing, preferably 

using Form 9423, Collection Appeal Request. While a conference is recommended, the 

taxpayer does not have to have a conference with the Revenue Officer’s manager before 

appealing the rejection of a proposed installment agreement.  

d. The request for an appeal of the rejection of a proposed installment agreement must be 

made on or before the 30th day after the date of the rejection letter (the mailing of written 

request, including a Form 9423, must be postmarked on or before such day). If the 

taxpayer appeals within the 30-day period, the IRS is prohibited from levying their 

property until the appeal process is completed unless the IRS believes the collection of 

the tax is in jeopardy. Once Appeals makes a decision regarding the rejection, the 

decision is binding on both the taxpayer and the IRS, meaning there is no judicial review 

of an Appeals’ decision under the CAP. 

e. If the taxpayer defaults on the Installment Agreement payment terms and does not seek 

a modification, the IRS will issue CP 523, a Notice stating they intend on terminating the 

installment agreement. The taxpayer should call the telephone number on the termination 

notice and try to resolve the matter. If they are unable to resolve the matter, then they 

should explain they want to appeal the termination. This is done using Form 9423, 

Collection Appeal Request. The taxpayer has 60 days from the date of the notice of intent 

to terminate in which to request an appeal. Unless they appeal within 30 days after the 

date of the notice, or cure the default of the installment agreement, the installment 

agreement will terminate automatically. The taxpayer will still have the right to appeal for 

an additional 30 days.  

f. If the taxpayer has an approved Installment Agreement if effect, they must abide by the 

payment terms agreed upon. If they cannot keep up the payments as agreed upon, they 

should call the IRS and request a modification. In addition, if the IRS has an indication 

that the taxpayer’s financial information provided had changed, the IRS can propose to 

modify the agreement. If the taxpayer is informed that their agreement is being modified 

or has been modified, and they do not agree, they may request an Appeals hearing under 

CAP procedures using the Form 9423, Collection Appeal Request.  

g. Once Installment Agreement is denied, terminated, or involuntarily modified and the 

appeal request is filed, IRS will not take any action to collect the tax for the tax periods 

Appeals is considering the request, unless the IRS believes the collection of the tax is at 

risk.  

h. Once Appeals makes a decision regarding termination or modification the decision is 

binding on the taxpayer and the IRS, meaning there is no judicial review of Appeals’ 

decision following a CAP hearing. If Appeals finds for the taxpayer and it is discovered 

they provided false information, failed to provide all pertinent information, or fraud was 

involved, the Appeals decision become void, and the Levy and Lien Notices will be forth 

coming. 

5.  Offers in compromise 

a. An Offer in Compromise (offer) is an agreement to settle a tax debt for less than the full 

amount owed. The offer program provides eligible taxpayers with a path toward paying 

off their tax debt and getting a fresh start. The ultimate goal is a compromise that suits 

the best interest of both the taxpayer and the IRS. The request should be made if the 
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taxpayer is unable to pay the tax due, there is an economic hardship, or special 

circumstances that would cause paying the amount due to be unjust. To be considered, 

the taxpayer must make an appropriate offer based on what the IRS considers their true 

ability to pay. 

b. To be eligible for an Offer in Compromise, the taxpayer must: 

(i) File all tax returns that are legally required to be filed; 

(ii) Have received a bill for at least one tax debt that is part of the offer; 

(iii) Made all required estimated tax payments for the current year; and 

(iv) Made all required federal tax deposits for the current quarter if the taxpayer is a 

business owner with employees. 

c. An offer will be immediately returned without consideration if all tax returns legally 

required to be filed have not been filed. 

 
Example 1: Monica Grey received a tax bill for $5,000 on March 25, 2022, for a 2021 tax 

liability. Reviewing her financial position, her CPA determines she does not have 
the means to satisfy the bill and would like to make an Offer in Compromise. The 
CPA obtains a transcript from the IRS and finds she has not filed her 2018 or 
2019 tax returns. He explains to Monica that she must gather her records for 
2018 and 2019 to file those returns before an offer can be made. Monica will also 
have to file her 2021 tax return or put it on extension since the offer will probably 
not be consummated until after April 18, 2022 (the due date for the 2021 tax 
return).  

 
d. To request an Offer in Compromise the taxpayer must file an application on Form 433-A 

(OIC), Collection Information Statement for Wage Earners and Self-Employed 

Individuals, if applicable or Form 433-B (OIC), Collection Information Statement for 

Businesses. An application fee and initial offer payment must be made with the 

application. If the return is married filing joint, each taxpayer must their own application 

and each must provide information on joints tax liabilities as well as separate tax 

liabilities. When the application is submitted, the taxpayer must identify where the monies 

will be coming from in order to make the payments. This is to ensure that the taxpayer 

will have the funds necessary to make the required to avoid default. 

e. If the taxpayer can satisfy the debt in full, through installment payments or through the 

equity in their assets, the offer will not be accepted.  

f. The IRS may levy the taxpayer’s assets up to the time the IRS official signs and 

acknowledges the offer as pending. In addition, they may keep any proceeds received 

from the levy. So, timing is very important. If the taxpayer has any intention of requesting 

an Offer in Compromise, they should begin the process as soon the tax bill is received to 

avoid levies. After an offer is filed, the taxpayer must continue to timely file and pay all 

required tax returns, estimated tax payments, and federal tax payments. Failure to meet 

the filing and payment responsibilities during consideration of the offer will result in the 

offer being returned.  

g. If the offer is accepted, the taxpayer must continue to stay current with all tax filing and 

payment obligations through the fifth year after the offer is accepted (including any 

extensions). Otherwise, the offer will be defaulted.  If the offer is defaulted, the taxpayer 

will be liable for the original tax debt, less payments made, and all accrued interest and 

penalties. 

h. If the offer is rejected, the taxpayer has 30 days of the date the IRS notifies the taxpayer 

of the decision to reject the offer to request an Appeals hearing. The request must be in 
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writing using Form 13711, Request for Appeal of Offer in Compromise, and mailed to the 

address on letter rejecting the offer. It is required that the taxpayer include the specific 

items that the taxpayer does not agree with and the reason for the disagreement, 

including any law or authority. The taxpayer should include any documents supporting 

the reasons for disagreement, including a copy of the rejection letter. There are many 

reasons that the taxpayer may not agree with the offer rejection, including the IRS 

miscalculated the determination of the taxpayer’s future income, the taxpayer’s equity in 

their assets, special circumstances that the IRS failed to consider properly. 

i. Collection action will be suspended while the offer in compromise process is taking place, 

for 30-days after a request is rejected and while the appeals process is taking place 

unless the IRS gets some indication that collection of the amount owed is at risk. 

j. The IRS offers a pre-qualification on-line tool at http://irs.treasury.gov/oic_pre_qualifier/ 

where the taxpayer can answer a series of questions to determine if they are eligible for 

an Offer in Compromise, the potential amount of the amount that will need to be paid, 

and the potential amount that will be forgiven. 

k. Taxpayer First Act 

6.  Trust fund recover penalties 

a. Employment taxes are the amount an employer withholds from their employees for their 

income tax and Social Security/Medicare tax (trust fund taxes) plus the amount of Social 

Security/Medicare tax that the employer must pay for each employee. Federal 

unemployment taxes are also considered employment taxes. Employment taxes are 

incurred at the time wages are paid. The employment taxes owed are required to be 

remitted using electronic funds transfer generally through the Electronic Federal Tax 

Payment System (EFTPS). If the employer does not pay their employment taxes the IRS 

can: 

(i) Assess a failure to deposit penalty, up to 15 percent of the amount not deposited 

in a timely manner;  

(ii) Propose a Trust Fund Recovery Penalty assessment against the individuals 

responsible for failing to pay the trust fund taxes; and 

(iii) Refer the matter to the Department of Justice for civil collection or criminal 

prosecution. 

b. Trust fund taxes are the income tax, Social Security tax, and Medicare tax (trust fund 

taxes) withheld from the employee’s wages. They are called trust fund taxes because the 

employer holds these funds “in trust” for the government until it submits them in a federal 

tax deposit. Certain excise taxes are also considered trust fund taxes because they are 

collected and held in trust for the government until submitted in a federal tax deposit. To 

encourage prompt payment of withheld employment taxes and collected excise taxes, 

Congress has passed a law that provides for the Trust Fund Recovery Penalty. 

c. The Trust Fund Recovery Penalty is a penalty that is assessed personally against the 

individual or individuals who were responsible for paying the trust fund taxes, but who 

willfully did not do so. The amount of the penalty is equal to the amount of the unpaid 

trust fund taxes. 

d. Letter 1153 informs the taxpayer that the IRS has not been able to collect employment 

taxes from a specific employer named in the letter and now they are proposing to assess 

the trust fund penalty against the taxpayer. If the taxpayer agrees with the penalty, they 
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will sign and return Form 2751, Proposed Assessment of Trust Fund Recovery Penalty 

(TFRP), within 60 days from the date of the letter.  

e. If the taxpayer does not agree, they can submit a request for appeal to the 

office/individual that sent them the letter within 60 days from the date of the letter. The 

letter contains information and lists the IRS publications on how to file an appeal/protest. 

Failure to respond will result in assessment of the penalty amounts against the taxpayer 

and begin the collection process to collect it. The penalty can be assessed regardless of 

whether the company is still in business. 

f. Since the trust fund assessment is a penalty, the appeals process is under the general 

small case or written protest rules. 

g. Small Case Requests are permitted if the total amount of the proposed assessment for 

each tax period is $25,000 or less. If more than one tax period is involved and any tax 

period exceeds the $25,000 threshold, a formal written protest for all periods must be 

filed. The small case procedures are: 

(i) Send a letter to the attention of the IRS officer whose name and address are 

listed on the letter (Letter 1153) that stating that the taxpayer wants to appeal the 

proposed assessment(s) received. 

(ii) Enclose a copy of the Letter 1153 including name, address, Social Security 

Number, and daytime telephone number. 

(iii) Explain the reasons the taxpayer does not believe they are responsible for the 

unpaid taxes and/or the reasons they disagree with the amount of the proposed 

assessment(s). 

(iv) Include a clear explanation of taxpayer’s duties and responsibilities during the tax 

period(s) listed in the letter for the employer named in the letter. 

h. Formal Written Protest are required if the total amount of the proposed assessment for 

any one tax period is greater than $25,000. The formal protest procedures require: 

(i) A statement that the taxpayer wants to appeal the proposed assessment(s). The 

formal written protest be sent to the attention of the IRS officer whose name and 

address are listed on the letter (Letter 1153) received. It should include: 

• The taxpayer’s name, address, Social Security Number, and daytime 

telephone number; 

• A copy of the Letter 1153; 

• The tax periods involved; 

• An explanation of why the taxpayer does not believe they are 

responsible for the unpaid taxes or the reason they disagree with the 

amount of the proposed assessment(s); 

• A clear explanation of the taxpayer’s duties and responsibilities as they 

relate to the employer named in the Letter 1153; 

• The law or authority, if any, the taxpayer is relying on; and 

• A valid signature under the penalties of perjury statement as follows: 

○ “Under the penalties of perjury, I declare that I examined the 

facts stated in this protest, including any accompanying 

documents, and, to the best of my knowledge and belief, they 

are true, correct, and complete.” 

i. If the taxpayer chooses to have a representative (which is always the best decision), they 

will prepare and sign the protest for them. The representative substitutes a declaration 

stating: 
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(i) He or she submitted the protest and accompanying documents; and 

(ii) He or she knows personally that the facts stated in the protest and 

accompanying documents are true and correct.  

j. The case will be forwarded to the Office of Appeals for consideration. Conferences with 

appeals office personnel may be conducted in person, through correspondence, or by 

telephone with the taxpayer or its authorized representative. Generally, the Appeals 

Officer determines whether the conference will be in person, through correspondence or 

by telephone. Normally the Appeals Officer is in an office local to the taxpayer or 

representative. However, this may not always be the case due to the limited resources of 

the IRS. If the Appeals Officer is not in an office local to the taxpayer or representative, 

the taxpayer or representative may travel to the Appeals Officer’s location to have a face-

to-face conference. Otherwise, the conference will be held by telephone. 

k. Whether the conference is by correspondence, telephone, or in person, the taxpayer or 

should be prepared to discuss all disputed issues at the conference. Most differences are 

settled at this level.  

l. Appeals will consider the reasons for the disagreement between the taxpayer and IRS 

except those based on moral, religious, political, constitutional, conscientious objection, 

or similar grounds. 

m. If the taxpayer does nothing, the IRS will issue a CP15B, assessing the penalty. This 

requires that the taxpayer pay the penalty and then, file a suit for refund claim. To be 

eligible to file the suit for refund, the taxpayer must pay the withheld tax for one employee 

for each quarter of liability that is unagreed and file a claim for refund on Form 843, Claim 

for Refund and Request for Abatement, for the amount paid. If the taxpayer does not file 

suit, collection actions will continue. 

n. Since the IRS must give the employee the credit for Social Security, Medicare, and the 

federal income tax, they are very aggressive in pursuing this penalty. As a result, there 

are numerous court cases per year on the issue. In almost all cases, the IRS is 

sustained, and the taxpayer owes the monies. When a taxpayer is contacted about an 

employer’s unpaid payroll taxes, it should not be taken lightly, and the taxpayer should 

have their CPA represent them because the IRS casts a wide net to include anyone, they 

can hold responsible to pay the Trust Fund Recovery Penalties. The responsible party 

will always be a shareholder or officer of a corporation and anyone who has signatory 

authority over the business bank account. To date the IRS has been successful in 

holding many individuals responsible including a director of a tax-exempt organization, an 

office manager, and even an accountant was held responsible for their client’s failing to 

pay over their employment taxes. 

7.  Innocent spouse determinations 

a. Generally, when a tax return is filed Married Filing Jointly, both the taxpayer and spouse 

are responsible, jointly, and individually, for paying any tax, interest, or penalties on the 

joint return. 

b. If a taxpayer believes their current or former spouse should be solely responsible for an 

incorrect item or an underpayment of tax on the joint tax return, they may be eligible for 

Innocent Spouse Relief. This could change the amount the taxpayer owes or entitle them 

to a refund.  

c. A taxpayer may be allowed innocent spouse relief only if all of the following apply: 

(i) The taxpayer filed a joint return for the tax year(s) the tax is owed. 
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(ii) There is an understated tax on the return(s) that is due to erroneous items of the 

person the taxpayer filed the joint return with. An erroneous item is any income, 

deduction, credit, or basis is an erroneous item if it is omitted from or incorrectly 

reported on the joint return. 

(iii) The taxpayer can show that when they signed the return(s) they did not know 

and had no reason to know that the understated tax existed (or the extent to 

which the understated tax existed).  

(iv) Considering all the facts and circumstances, it would be unfair to hold the 

taxpayer liable for the understated tax. 

 
Example 1: Debbie and Ken Murphy file a joint return showing $5,000 of tax, which was fully 

paid. The IRS later examines the return and finds $10,000 of income that Ken 
earned but did not report. With the additional income, the total tax becomes 
$6,500. The understated tax penalty is $1,500, for which both Debbie and Ken 
are both liable. If Debbie can show she had no reason to know Ken did not report 
the $10,000 when she signed the return and therefore it would be unfair to hold 
her liable, she can file Form 8857, Request for Innocent Spouse Relief, to obtain 
relief from the joint liability. 

 
Example 2: Same as Example 1, except Ken files 8857, Request for Innocent Spouse Relief. 

Ken is not eligible to file Form 8857 or be granted relief because the tax due is 
directly from income he did not report. 

 
d. The taxpayer should file Form 8857, Request for Innocent Spouse Relief as soon as they 

become aware of a tax liability for which they believe only their spouse or former spouse 

should be held responsible for. This can be because: 

(i) The IRS is examining the taxpayer’s tax return and proposing to increase the tax 

liability. 

(ii) The IRS sends the taxpayer a notice. To request innocent spouse relief, the 

taxpayer must submit Form 8857, Request for Innocent Spouse Relief, no later 

than two years from the date of the IRS’s first attempt to collect the outstanding 

debt. 

e. The IRS will discuss the matter with the other spouse before they make any 

determination. Remember, if one of the spouses is determined to be innocent, the other 

spouse owes all the money. When former spouses are involved, the IRS generally has an 

uphill battle. For example, in Example 1 with Ken and Debbie, even though the monies 

owed are a result of income Ken earned, it is very advantageous for Ken to provide facts 

and even documents that Debbie was aware of the unreported income when she signed 

the return, so he is not solely responsible for the tax debt. This means the IRS can 

pursue Debbie’s assets to satisfy the monies owed also.  

f. If the taxpayer does not agree with the Innocent Spouse determination, either or both 

may appeal the decision. 

g. Appeals will issue a final determination letter to both spouse after they consider the 

appeal. If either or both spouses do not agree with the appeal determination, the 

requesting spouse can appeal to the U.S. Tax Court to review the request for relief no 

later than the 90th day after the date the IRS mails the taxpayer’s a final determination 

letter. The non-requesting spouse will become a party to the proceedings. If a Form 8857 

is filed and no final determination letter is issued within six months, the taxpayer can also 

petition the Tax Court. 

h. If no petition is filed or filed late, the Tax Court cannot review the request for relief. 
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i. While the taxpayer is gong though the innocent spouse relief, the IRS cannot collect the 

tax due. As a result, the time to make a determination on the Form 8857 request and the 

appeals hearing will suspend the 10-year collection period, to collect the taxes. The 

amount of time the suspension is in effect will be added to the time remaining in the 10-

year period. 

8.  Federal tax liens  

a. A federal tax lien is the government’s legal claim against a taxpayer’s property when they 

neglect or fail to pay a tax debt. The lien protects the government’s interest in all of the 

taxpayer’s property, including real estate, personal property, and financial assets. A 

federal tax lien exists after the IRS: 

(i) Assesses the liability; 

(ii) Sends the taxpayer a bill explaining how much they owe (Notice and Demand for 

Payment); and 

(iii) The taxpayer neglects or refuses to fully pay the debt timely. This can include 

ignoring the bills being sent from the IRS, not arranging a payment plan, or 

requesting an offer in compromise.  

b. When a taxpayer does not pay their first bill for taxes due, a lien is created by law and 

attaches to their property. It applies to property (such as a car) and to any current and 

future rights the taxpayer has to property. The IRS files a public document, the Notice of 

Federal Tax Lien, to alert creditors that the government has a legal right to the taxpayer’s 

property. It establishes the priority of the government’s claim on the taxpayer property 

versus the claims of other creditors. 

c. It is reported by consumer credit reporting agencies and can a negative effect on a 

taxpayer’s credit rating. Employers, landlords, and others may also use this information 

when considering whether to hire or rent property to a taxpayer. 

d. If a taxpayer receives a Notice of Federal Tax Lien, they can pay the tax immediately, 

apply for an Installment Agreement, a payment plan, or an Offer in Compromise 

(settlement of the unpaid taxes for less than what is owed) or appeal the Notice. Within 

five business days of the first filing of the Notice of Federal Tax Lien for a specific debt, 

the IRS will send the taxpayer a Notice of Federal Tax Lien Filing and Right to a 

Collection Due Process Hearing. The taxpayer will have until the date shown on the 

notice to request a CDP hearing with the Office of Appeals. 

e. To appeal the Notice, the taxpayer must complete Form 12153, Request for a Collection 

Due Process or Equivalent Hearing, and send it to the address in the notice.  

f. Appeals will schedule the CDP hearing and issue a determination on whether the Notice 

of Federal Tax Lien should remain filed, or whether it should be withdrawn, released, 

discharged, or subordinated.  

g. If the taxpayer disagrees with the determination, they have 30 days to file a petition with 

the U.S. Tax Court.  

h. If the taxpayer does not want to use the CDP procedures, they can use the CAP. This 

program provides for a hearing with appeals as well and results in a faster resolution. 

However, the taxpayer cannot appeal the decision to the U.S. Tax Court. The taxpayer 

would file Form 9243, Collection Appeals Process, to appeal using this process. 

i. If the taxpayer is successful, appeals will release the federal tax lien. They do this by 

filing a Certificate of Release of Federal Tax Lien with the same state and local 
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authorities with whom they filed the Notice of Federal Tax Lien. They will release the lien 

if: 

(i) The debt is fully paid; 

(ii) Payment of the debt is guaranteed by a bond; 

(iii) The taxpayer has met the payment terms of an Offer in Compromise which the 

IRS has accepted; or 

(iv) The period for collection has ended.  

j. Appeals could decide to withdraw the Notice of Federal Tax Lien. A “withdrawal” removes 

the Notice of Federal Tax Lien from public record and tells other creditors that the IRS is 

abandoning their lien priority. This does not mean that the federal tax lien is released or 

that the taxpayer is no longer liable for the amount due. Appeals would withdraw a Notice 

of Federal Tax Lien if: 

(i) Th taxpayer has entered into an Installment Agreement to satisfy the tax liability; 

(ii) It will help the taxpayer pay their taxes more quickly; 

(iii) The IRS did not follow their own procedures; 

(iv) The Notice of Federal Tax Lien was filed during a bankruptcy automatic stay 

period; or 

(v) It is in the taxpayer’s and government’s best interest. This generally happens 

when the Taxpayer Advocate is involved in the matter. 

9.  Federal tax levy 

a. A federal tax levy is a legal seizure of a taxpayer property to satisfy a tax debt. The IRS 

will usually levy only after these three requirements are met: 

(i) The IRS assessed the tax and sent the taxpayer a Notice and Demand for 

Payment (a tax bill); 

(ii) The taxpayer neglected or refused to pay the tax; and  

(iii) The IRS sent the taxpayer a Final Notice of Intent to Levy and Notice of the Right 

to A Hearing (levy notice) at least 30 days before the levy.  

b. The IRS may provide the notice in person, leave it at the taxpayer’s home or their usual 

place of business, or send it to the last known address by certified or registered mail, 

return receipt requested. If the taxpayer does not pay their overdue taxes, make other 

arrangements to satisfy the tax debt, or request a hearing within 30 days of the date of 

this notice, the IRS can seize the taxpayer’s property.  

c. The IRS can seize, a.k.a., levy: 

(i) Wages, salary, or commissions. The IRS will serve the levy once, not each 

time the taxpayer is paid, and the levy continues until the is fully paid, other 

arrangements are made, or the collection period ends.  

(ii) The taxpayer’s bank account. Seizure of the funds in the bank account will 

include funds available for withdrawal up to the amount of the seizure. After the 

levy is issued, the bank will hold the available funds and give the 21 days to 

resolve any disputes about who owns the account before sending it to the IRS. 

After 21 days, the bank will send the IRS the money, and any interest earned on 

that amount, unless the taxpayer has resolved the issue in another way.  

(iii) The taxpayer’s retirement account, including Qualified Pension, Profit 

Sharing, and Stock Bonus Plans, IRAs, SEP-IRAs, Keogh Plans and Thrift 

Savings Plans. They can also seize up to 15 percent of federal payments 

including contractor payments, Social Security payments, federal retirement 
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annuities, or 100 percent of payments due to a vendor for property, goods, or 

services sold or leased to the federal government.  

(iv) The taxpayer’s house, car, or other property. If they seize the taxpayer’s 

house or other property, they will sell the property and apply the proceeds (after 

the costs of the sale) to the tax debt. Prior to selling the property, they will 

calculate a minimum bid price and provide the taxpayer a copy of the calculation. 

This will give the taxpayer an opportunity to challenge the fair market value 

determination. Once the value is agreed on, the IRS will then provide the 

taxpayer with the notice of sale and announce the pending sale to the public, 

usually through local newspapers or flyers posted in public places. Once notice is 

given, they will generally wait 10 days and then sell the property. They will apply 

the proceeds to the tax debt and if there is any money left over, they will tell the 

taxpayer how to get a refund.  

d. Property that cannot be seized includes: 

(i) Unemployment benefits. 

(ii) Service-connected disability payments. 

(iii) Workers’ compensation. 

(iv) Public assistance payments. 

(v) Minimum weekly exempt income.  

(vi) Court-ordered child support payments.  

(vii) Schoolbooks, clothing, undelivered mail, fuel, provisions, furniture, personal 

effects for a household, and certain amounts worth of books and tools for trade, 

business, or professions. 

(viii)  There are also limitations on the ability to seize a primary residence and certain 

business assets.  

e. To appeal a Notice of Levy, the taxpayer can request a CDP hearing within 30 days from 

the date of the Notice of Intent to Levy and Notice of Your Right to a Hearing. The appeal 

request should be sent to the address on the taxpayer’s notice using Form 12153, 

Request for a Collection Due Process or Equivalent Hearing. Appeals will contact the 

taxpayer to schedule the conference. As with other appeals conferences, it may be held 

by telephone, correspondence, or, if the taxpayer qualifies, in a face-to-face conference 

at the Appeals office closest to the taxpayer’s home, school, or place of business. At the 

end of the hearing, the Office of Appeals will provide a determination. 

f. If the taxpayer does not agree with the Appeals determination, they can file a petition with 

the U.S. Tax Court within 30 days.  

g. A timely request for a CDP hearing will suspend the 10-year collection period, to collect 

the taxes. Both the prohibition on levy and the suspension of the 10-year period will last 

until the determination the IRS Office of Appeals makes about the disagreement is final. 

The amount of time the suspension is in effect will be added to the time remaining in the 

10-year period. 

 
Example: Gene Duffy receives a Notice of Levy from the IRS on April 1, 2022. Gene does 

not agree with the Levy and files a timely Form 12153 to request a CDP hearing 
on May 15, 2022. The appeals conference is held on July 1, 2022, and on 
September 1, 2022, appeals issues a decision upholding the Notice of Levy. The 
appeal suspends the 10-year period for five months, so the period the IRS has to 
collect the taxes will be extended by five months.  
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h. If the taxpayer misses the deadline for requesting a timely CDP hearing and they still 

want to go to Appeals, they can use Form 12153. The taxpayer must request an 

equivalent hearing within one year from the date of the levy notice. An equivalent hearing 

request does not prohibit levy or suspend the 10-year period for collecting the taxes and 

the taxpayer cannot go to court to appeal the IRS Office of Appeals’ decision. 

III.  Alternative dispute resolution 

A.  Fast track mediation 

The IRS offers fast track mediation services to help taxpayers resolve many disputes resulting from 

various disputes with IRS Collection activities like offers in compromise, trust fund recovery penalties, and 

qualifying collection due process cases. This process allows for a faster resolution with trained mediators 

whose goal is to bring the parties to agreement at the lowest level in the IRS organization. It is an efficient 

process to ensure the least time and cost to all parties. The prohibition against ex parte communications 

between Appeals and other IRS employees does not apply to fast-track mediation because Appeals 

mediators are not acting in their traditional Appeals settlement role.  

a. Fast track mediation4 is available when there is an unresolved issue in the collection 

process. Fast track mediation lets taxpayers resolve disputes at the earliest possible 

stage in the collection process. To participate in the program, the taxpayer must apply 

using Form 13369, Agreement to Mediate. Once the fast-track mediation application is 

accepted, the goal is resolution within 40 days. 

b. With fast-track mediation, a trained mediator from Appeals is assigned to assist in a 

resolution between the taxpayer and IRS on the disputed issue(s). The taxpayer retains 

full control over every decision made during the process. 

c. For the case to be considered for fast-track mediation, the taxpayer is required to try and 

resolve all issues with the IRS. This entails working cooperatively with the IRS revenue 

officer and meeting with the revenue officer’s manager before requesting an Appeals 

mediator. If the mediator is unable to bring both parties to resolution, the taxpayer still 

has the opportunity to request a formal Appeals hearing and go through the normal 

unagreed procedures. If the taxpayer is not satisfied with how the process is going, they 

can withdraw from mediation at any time and revert back to the normal collection 

process. 

d. If a resolution is reached through fast-track mediation, the matter is closed. This process 

makes resolution faster instead of the taxpayer having to endure the normal, long-drawn-

out process when the parties do not agree. 

e. To apply for the program the taxpayer must complete Form 13369, Agreement to 

Mediate, and include a written statement detailing each disputed issue and why they do 

not agree. It is important to obtain a copy of the pertinent workpapers from the revenue 

officer to prepare the written position. To ensure there is no misunderstanding, request 

the revenue officer’s workpapers and any managerial conferences in writing to ensure the 

taxpayer has a written trail to document their cooperation throughout the process. To be 

eligible, the taxpayer must be current with filing requirements and current with deposits. 

Generally, within one week of receiving the signed agreement to mediate, a mediator will 

contact the taxpayer and IRS representative to schedule the meeting. Once the meeting 

is scheduled, the goal is to resolution in 40 days. 

 
4  Rev. Proc. 2003-41. 
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f. Cases or issues not eligible for fast-track mediation include: 

(i) Issues for which there is no legal precedent. 

(ii) Issues where the courts have rendered opposing or differing decisions in 

different jurisdictions. 

(iii) Industry specialization program issues. 

(iv) An issue for which the taxpayer has filed a request for competent authority 

assistance. 

(v) Service Center penalty appeals cases. 

(vi) Service Center Offer in Compromise cases. 

(vii) Collection Appeals Program cases. 

(viii) Automated Collection System cases. 

(ix) Constitutional issues. 

B.  Fast track settlement 

Fast track settlement5 is a customer-driven approach to resolving tax disputes at the earliest possible 

stage in the examination process. The program is designed to provide an independent Appeals review of 

the dispute where all parties have a say in the process, utilize the mediation skills and delegated 

settlement authority of Appeals, and reduce the length of a taxpayer’s overall examination experience. 

The case remains under the jurisdiction of examination during the fast-track settlement process. The 

prohibition against ex parte communications between Appeals and other IRS employees does not apply 

to fast-track settlement because Appeals mediators are not acting in their traditional Appeals settlement 

role. 

a. Fast track settlement brings Appeals resources to a mutually agreed upon location to 

resolve the dispute before the examiner issues the 30-Day Letter. The issues must be 

fully developed. A specially trained Appeals employee facilitates the discussion between 

the taxpayer and the revenue agent and their team or group manager to reach and 

execute a settlement that all parties agree with. 

b. Applying for fast-track settlement is done using Form 14107, Application for Fast Track 

Settlement. A formal written protest is not required. Once the application is complete and 

the case is accepted into the fast-track settlement program, an Appeals official will serve 

as a facilitator to arrive at and execute a resolution or settlement that is mutually 

agreeable to all parties. This program is different from fast-track mediation because the 

Appeals employee has settlement authority. This means, the Appeals Officer has the 

ability to consider the hazards of litigation, just like in a traditional appeals case. 

c. Just like in fast-track mediation, the goal is an expeditious resolution. The resolution goal 

depends on which jurisdiction the taxpayer’s case resides with. If the taxpayer is being 

examined by the Small Business Self-Employed (SBSE) Division of the IRS (individual 

taxpayers and businesses with less than $10 million dollars in assets), the time frame is 

60 days to provide a recommended resolution. If the taxpayer is being examined by the 

Large Business & International Division (LB&I) of the IRS (businesses with assets of $10 

million dollars or greater), the time frame is 120 days to provide a recommended 

resolution. 

d. The taxpayer does not have to accept the Appeals Officer’s recommendation and can 

withdraw from fast-track settlement at any time. If they withdraw or do not agree, the 

examiner will close the case unagreed, allowing the taxpayer an opportunity to proceed 

 
5  Rev. Proc. 2003-40, Rev. Proc. 2017-25. 
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to the traditional Appeals process. This is good news because it gives the taxpayer a 

second attempt to convince a different Appeals Officer’s that their position is the correct 

one. More importantly, it gives the taxpayer an opportunity to change their strategy. Since 

the taxpayer already knows the reason for the decision by the Appeals Officer in fast-

track settlement, they have an opportunity fine tune their position and find additional 

precedence.  

e. The IRS also does not have to accept the Appeal Officer’s recommendation and can 

withdraw from fast-track settlement at any time and simply close the case unagreed, 

allowing the taxpayer to use the traditional appeals process. However, the onus on the 

IRS is much different. Without any additional documents or information, it is difficult for 

the IRS to switch strategies which means there is a good likelihood a new Appeals 

Officer would recommend the same findings. To continue to pursue a dead issue is a 

huge drain on resources that could be used pursuing issues that can be upheld. As a 

result, many times the IRS accepts Appeal’s recommendation resolution, so they can 

move their resources to better cases. This is a win-win for the taxpayer. If Appeals 

recommends resolution for the IRS, the taxpayer can strengthen or revise their position to 

obtain a better resolution the second time around and if Appeals recommends resolution 

for the taxpayer, there is a strong likelihood the IRS will accept the recommendation.  

  
Example 1: William Burke’s individual tax return for the 2020 tax year is under examination. 

The IRS disallowed some travel expenses as a result of their findings. The IRS 
issued their report on the adjustment and asserted a penalty in addition to the 
tax. The CPA representing William fills out Form 14107, Application for Fast 
Track Settlement, which is accepted. The Settlement conference is conducted, 
and the Appeals Officer determines based on the information provided that the 
IRS has a 75 percent chance of success in court. The Appeals Officer provides 
the parties the research and reasoning why they determined that 75 percent of 
the penalty should apply. As a result, their recommended settlement is the 
taxpayer is liable for 75 percent of the penalty. If both parties agree, Appeals will 
draft a settlement agreement for a 75 percent penalty which both parties will sign 
the settlement agreement and the case will be closed agreed. 

 
Example 2: Continuing with Example 1, except the taxpayer does not agree with the 

settlement recommendation. Once either party does not agree, Appeals is no 
longer involved. The examiner will issue the 30-Day Letter which will include 100 
percent of the penalty. The CPA will prepare a written protest on why the penalty 
does not apply. Since they have the insight and reasoning of the Appeals’ Officer 
recommendation from fast-track settlement, they do additional research and find 
some cases that provide how the penalty would not apply. The CPA builds that 
language into the written protest. Of course, this will have no impact on the 
examiner, and they will forward the case to Appeals. However, when the new 
Appeals Officer reads the protest and does their research, they find that the 
preponderance of evidence dictates that the hazard of litigation has shifted and if 
the case went to court, the government only has a 25 percent chance of success. 
As a result, they offer a 75 percent concession of the penalty. 

 
Example 3: William Burke’s individual tax return for the 2020 tax year is under examination. 

The IRS disallowed some travel expenses as a result of their findings. The IRS 
asserted a penalty in addition to the tax. The CPA representing William fills out 
the Form 14107, Application for Fast Track Settlement, which is accepted. The 
Appeals Officer conducts the settlement conference and determines, based on 
the information provided, that the IRS has a 25 percent chance of success in 
court. The Appeals Officer provides the parties the research and reasoning why 
they determined that 75 percent of the penalty should not apply. As a result, their 



surgentcpe.com / info@surgent.com 2-23 Copyright © 2023 Surgent McCoy CPE, LLC – NCACPA 

recommended settlement is the taxpayer is liable for 25 percent of the penalty. 
The IRS examiner does not agree. This is where IRS management gets involved. 
If IRS does not take the settlement recommendation, they will issue the 30-Day 
Letter and the CPA will prepare the written protest. The case will then forward 
back to Appeals under the traditional process. Since all Appeals Officers are 
provided the same training to determine the hazards of litigation, it is likely, 
without any additional information, the second Appeals Officer would reach the 
same 75 percent, possibly a 100 percent concession of the penalty. So, even if 
the examiner does not agree, IRS management will usually accept the Appeals 
settlement recommendation so as not to waste any more resources pursuing an 
issue they cannot win. So, the question is, why doesn’t the IRS use a different 
strategy like the CPA did in Example 2? The answer is the examiner already fully 
developed the issue and provided their position in writing. Fully developed means 
they had all information necessary to reach their conclusion. So, there is no 
additional information to request to sustain the position they have already 
provided. Even if they did request more, the CPA would tell the examiner there is 
no additional documentation to provide and then if they pushed it, argue in 
Appeals that the agent was being vindictive and prolonging the examination 
knowing they had little chance of success. This will cause the hazards of litigation 
to go up in favor of the taxpayer’s success. So, generally the IRS will accept the 
settlement agreement from Appeals.  

C.  Early referral 

Taxpayers whose returns are under the jurisdiction of Examination or Collection may request the transfer 

of a developed but unagreed issue to Appeals, while the other issues in the case continue to be 

developed in Examination or Collection. The early resolution of a key issue may encourage taxpayers and 

the Service to agree on other issues in the case. Early referral6 can also be requested with respect to 

issues regarding an involuntary change in method of accounting, employment tax, employee plans, and 

exempt organizations. Regular Appeals procedures apply, including taxpayer conferences. 

a.  The early referral request is made by the taxpayer in writing to the case or group 

manager. The request must: 

(i) Identify the taxpayer and the tax periods to which those issues relate; 

(ii) State each issue for which early referral is requested; 

(iii) Describe the taxpayer's position with regard to the relevant early referral issues. 

This statement must contain a brief discussion of the material facts and an 

analysis of the facts and law as they apply to each early referral issue; and 

(iv) Must include a declaration that “Under penalties of perjury, I declare that I have 

examined this request [or submission], including accompanying documents, and 

to the best of my knowledge and belief, the facts presented are true, correct, and 

complete.” The declaration must be signed by any person currently authorized to 

sign the taxpayer’s federal income tax returns. 

b. Issues excluded from early referral include an issue: 

(i) Where a 30-Day Letter has been issued;  

(ii) That is not fully developed;  

(iii) When the remaining issues in the case are expected to be completed before 

Appeals could resolve the early referral issue;  

(iv) That is designated for litigation by the Office of Chief Counsel;  

(v) Where the taxpayer has filed a request for Competent Authority assistance, or 

issues for which the taxpayer intends to seek Competent Authority assistance; or  

 
6  Rev. Proc. 99-28. 
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(vi) That is part of a whipsaw transaction. (The term “whipsaw” refers a transaction 

between two parties and differing characteristics of transactions will benefit one 

and hurt the other for tax purposes. For example, divorced parents both claiming 

a child as an exemption). 

c. Just like fast-track mediation, Appeals has settlement authority and can use the hazards 

of litigation to propose a recommended settlement. In addition, the taxpayer can withdraw 

from the process at any time. If the fast-track mediation is not completed by the time the 

rest of the examination is completed, the issues will be rolled into 30-Day Letter and 

follow the unagreed case procedures. Unlike the other alternative dispute resolution tools 

available, there is no specific time goal for resolution other than the before the entire 

examination is completed. Early referral is a toll mandate by Congress under the IRS 

Restructuring and Reform Act of 1998, so it was the first resolution tool available. The 

IRS has continued to improve and expand its application though the other resolution 

procedures discussed earlier.  

D.  Post-appeals mediation 

Post-appeals mediation (PAM) is similar to fast-track mediation except it is for disputes between the 

taxpayer and their Appeals or Settlement Officer rather than Collection and the taxpayer. The program is 

for a trained mediator from the Office of Appeals to assist the taxpayer and an Appeals Officer or 

Settlement Officer reach a settlement and agreement on disputed issue(s) while the case is still under 

Appeals’ consideration. It is a procedure that may be used only after Appeals settlement discussions are 

unsuccessful and, generally, when all other issues are resolved but for the issue(s) for which mediation is 

being requested. Just like the other resolution tools, once a PAM application is accepted, the goal is 

resolution within 60-90 days. PAM is available for both legal and factual disputes. For a case to be 

considered for PAM, the taxpayer must work cooperatively and try to resolve all issues with the Appeals 

Officer or Settlement Officer before filing the request. The mediator does not have settlement authority 

and cannot render a decision regarding any issue in dispute. Both Appeal’s and the taxpayer can 

withdraw from PAM any time before reaching agreement. 

a. To apply for PAM, send a request to the Appeals Team Manager (Copy the Appeals Area 

Director)7 a written statement containing: 

(i) The taxpayer’s name, taxpayer identification number, and address (and the 

name, title, address, and telephone number of a different contact person, if 

applicable); 

(ii)   The name of the Team Case Leader, Appeals Officer, or Settlement Officer; 

(ii)  The taxable period(s) involved; 

(iv)  A description of the issue for which mediation is being requested, including the 

dollar amount of the adjustment or, if applicable, the OIC in dispute; and 

(v)   A representation that the issue is not an excluded issue. 

b. Cases not eligible for PAM include: 

(i) Cases considered by an IRS campus site; 

(ii) Issues docketed in any court, designated for litigation, or under consideration for 

designation for litigation; 

(iii) “Whipsaw” issues, which are issues for which resolution with respect to one party 

might result in inconsistent treatment without the participation of the other party; 

and 

 
7  Rev. Proc. 2014-63. 
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(iv) Collection cases, except for certain OIC and Trust Fund Recovery Penalty cases. 

c. The Appeals Team Manager will confer with the Appeals Office of Tax Policy and 

Procedure before deciding to approve or deny a mediation request. Generally, the 

Appeals Team Manager will respond to the taxpayer and the Team Case Leader or 

Appeals Officer within two weeks after the Appeals Team Manager receives the request 

for mediation. If Appeals approves the mediation request, the Appeals Team Manager 

will inform the taxpayer and the Team Case Leader, Appeals Officer, or Settlement 

Officer and will schedule a conference or conference call at a mutually agreeable time 

that may include a representative from the Appeals Office of Tax Policy and Procedure to 

discuss the mediation process. If Appeals denies the mediation request, the Appeals 

Team Manager will promptly inform the taxpayer and the Team Case Leader, Appeals 

Officer, or Settlement Officer. Although no formal appeal procedure exists for the denial 

of a mediation request, a taxpayer may request a conference with the Appeals Team 

Manager to discuss the denial. The denial of a mediation request is not subject to judicial 

review. 
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