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SECTION: 61

AICPA SENDS LETTERTO IRS RECOMMENDING PPP LOAN
TREATMENT ON VARIOUS PASSTHROUGH ENTITY
RETURN ISSUES

Citation: “Request for Additional Guidance and Proposed
Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to
Partnerships and S Corporations, AICPA Letter, 3/15/21

The AICPA has sent a letter of comment to the Internal Revenue Service regarding
various issues related to basis and entity level accounts for partnerships and S
corporations that have or will be receiving forgiveness on Paycheck Protection Program
loans.!

PPP Loan Issues Following COVID-related Tax Relief Act of 2020

The COVID-related Tax Relief Act of 2020 Section 276 provided clarification that in
addition to the forgiveness of a Paycheck Protection Program loan being treated as
exempt from federal income tax, any deductions paid with such funds that led to the
forgiveness would also be deductible.

While the provision did provide that the forgiveness would lead to an increase in basis
for the holder of interests in passthrough entities, the law did not deal with issues
related to timing or the potential at-risk issues for the PPP loan, nor specify how the
forgiveness and expenses impacted the accumulated adjustments account for an S
corporation. These matters can lead to a number of issues that taxpayers and their
advisers will need to resolve.

Delayed Deduction of Expenses Paid with PPP Loan Proceeds

In an S corporation context, the problem is basis for the shareholder. Debt of the S
corporation does not result in basis for a shareholder, as there is nothing like the
partnership-related IRC §752 for S corporation equity holders. Thus, the S corporation
shareholder only receives basis for the PPP proceeds when forgiveness is recognized.

However, the expenses paid with the PPP loan proceeds do reduce basis. So if we have
a 100% shareholder that entered the year with no basis in his/her interest, the
corporation receives a $250,000 PPP loan in 2020 and spends those funds in 2020, but
does not recognize forgiveness until 2021, there can be a problem. If we assume the S
corporation broke even except for the expenses paid with the PPP loan it becomes

! “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021, https://www.journalofaccountancy.com/content/dam/jofa/news/aicpa-ppp-forgiveness-s-corp-
partnerships.pdf (retrieved March 17, 2021)
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clear that there is going to be a one year delay in recognizing the deduction paid with
PPP funds:

Shareholder| Suspended
PPP Loan S Corporation Basis Example Income/Loss

Shareholder Basis - Beginning of Year
PPP Loan Proceeds Received $ 250,000 | $
Expenses Paid with loan (250,000) (250,000) (250,000)
2021 Activity

PPP Loan Forgiven (Tax Exempt Income)
Suspended Loss Released
Ending Balance

250,000 (250,000)
(250,000) 250,000
$ 0[s$ 0

The shareholder has no basis at the end of 2020, so cannot deduct the $250,000

loss. Rather, the shareholder must wait until the tax exempt income is recognized by
the S corporation in 2021 for his/her basis to be increased under IRC §1367 for the
tax-exempt income in order to be able to claim the loss from the expenses paid with
those funds.

In a partnership the debt does create basis for the partners (see the above mentioned
IRC §752 which increases the basis of a partner’s interest by his/her allocable share of
partnership debt). But now the at-risk rules of §465 come into play until the PPP loan is
forgiven. Under the term of the PPP loan program, the partners are not personally
liable for any of the debts, making the PPP loan an amount not at risk under IRC

§465. And, again, losses are limited to the amounts at risk, creating pretty much an
identical situation as with the S corporation shareholder, aside from the losses being
suspended due to lack of amounts at risk rather than due to lack of basis.

The problem can also surface in a different way—if the sharcholder or partner takes
distributions in the PPP loan year, the distribution could be taxable due to lack of basis
in S corporation stock or a reduction in the amount at risk for the partner.

Accumulated Adjustments Accounts and PPP Loan Forgiveness

S corporations face another problem with PPP loans—the impact on the accumulated
adjustments account (AAA) which serves as the limit on S corporation distributions
before the distributions are deemed to come out of any earnings and profits the
corporation may have.

While a corporation that has always been an S corporation and never entered into any
merger or similar transaction with a C corporation that resulted in the S corporation
inheriting earnings and profits will not have earnings and profits while it remains an S
corporation, that doesn’t mean this isn’t an issue. If that corporation terminates or
revokes its S status, the balance in AAA determines how much can be distributed in the
post termination transition period tax free.

Again, let’s look at a simplified example. In this case the corporation entered 2020 with
AAA of $100,000 and accumulated earnings and profits of $100,000. The corporation
obtained a PPP loan in 2020 and obtained forgiveness the same year, spending the
funds on expenses on which a deduction is claimed. The corporation makes no
distributions in 2020, but does distribute $100,000 in 2021. In both years the company
has $0 of income (counting the debt forgiveness and expenses paid) with no separately
stated items of income or other soutrces of non-taxable income.

http://www.currentfederaltaxdevelopments.com
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Tax exempt income does not add to an S corporation’s accumulated adjustments
account (IRC §1368(e)(1)). Taking that into account and simply mechanically filling in
the Form 11208 as you normally do, you are likely to end up with this situation—and a
$100,000 dividend in 2021:

Accumulated Other
Adjustments Earnings & | Adjustments
AAA Example Account Profits Account
Beginning balance $ 100,000 | $ 100,000 | $ 0
PPP Loan Forgiven (IRC §1368(e)(1)(A) -
Tax exempt income) 0 0 250,000
Deductible expenses used to obtain PPP
loan forgiveness (treated as part of
non-separately stated income/loss) (250,000) 0 0
Balance end of 2020 (150,000) 100,000 250,000
Distribution in 2021 (qualified dividend) (100,000)
Balance after distributions $ (150,000)| $ 0| $ 250,000

However, you may recall that in Notice 2020-32 the IRS found that expenses related to
PPP loan forgiveness represented expenses related to tax-exempt income, resulting in a
denial of a deduction under IRC §265(a)(1), a position they reiterated in November of
2020 in Revenue Ruling 2020-27.

While Congress reversed that result, they did not do so by stating these expenses were
not related to tax-exempt income, rather just providing that they would be

deductible. So, it can be argued, they would remain expenses related to tax-exempt
income.

And now IRC §1368(¢)(1)(A), which defines AAA, would seem to indicate that these
expenses related to tax-exempt income would also not impact AAA:

(1) Accummnlated adjustments acconnt
(A) In general

Except as otherwise provided in this paragraph, the term “accummnlated
adjustments account” means an account of the S corporation which is
adjusted for the S period in a manner similar to the adjustments under
section 1367 (except that no adjustment shall be made for income (and
related excpenses) which is exempt from tax under this title and the
phrase “(but not below gero)” shall be disregarded in section 1367 (a)(2))
and no adjustment shall be made for Federal taxes attributable to any
taxable year in which the corporation was a C corporation.

http://www.currentfederaltaxdevelopments.com
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If you follow this treatment, the above example’s result changes, eliminating the taxable

dividend:

Accumulated Other
Adjustments Earnings & Adjustments
AAA Example Account Profits Account
Beginning balance $ 100,000 | $ 100,000 | $ 0
PPP Loan Forgiven (IRC §1368(e)(1)(A) -
Tax exempt income) 0 0 250,000
Deductible expenses used to obtain PPP
loan forgiveness (treated as related to
tax-exempt income) 0 0 (250,000)
Balance end of 2020 100,000 100,000 0
Distribution in 2021 (standard distribution) (100,000) 0
Balance after distributions $ 0| $ 100,000 | § 0

But many advisers seem nervous about taking this position. First, to get this result on
the Form 11208, the adviser will find that he/she must enter an addition to AAA to

offset the expenses found in the non-separately stated income/loss that flows directly
onto Schedule M-2 of Form 11208 based on the instructions on the face of the form.

Second, advisers get worried about how to handle the above if the forgiveness was not
recognized before the end of the year. While Revenue Ruling 2020-27’s analysis would
seem to argue that the expectation of forgiveness is enough to link the expenses to the
exempt income, doing so will result in a decrease showing in the other adjustments
account with no offsetting increase. While absolutely nothing in the Internal Revenue
Code ever refers to this “OAA” account (it’s an invention of IRS form writers basically)
and it’s never actually used in determining any tax consequence, advisers feel
uncomfortable with this potentially negative OAA showing up on the return.

Finally, there is the reference to decreases in AAA found in Reg. §1.1368-2(2)(3)(i)
which reduces AAA by any non-separately stated loss computed under IRC
§1368(a)(1)(B). While, in these facts, the effect of that regulation would appear to be at
odds with the unambiguous language found in IRC §1368(e)(1)(A) cited above (the
Code makes no distinction between deductible and non-deductible expenses related to
tax exempt income), it would be taking a position that is contrary to a published, even if
arguably likely invalid in this context, regulation. And, of course, a position contrary to
a regulation will generally require filing Form 8275-R with the tax return.

Timing of Cancellation of Debt

Finally there’s the issue of determining when forgiveness takes place for the PPP
loan. Some may believe that the taxpayer must wait for formal forgiveness to release
the tax-exempt income, while others look to the guidance on debt cancellation under
IRC §61(a)(11), looking to the case of Cozzi v. Commissioner, 88 TC 435 (1987).
Obviously, the earlier the debt is deemed to be forgiven under the tax law, the earlier
any basis problem goes away.

http://www.currentfederaltaxdevelopments.com
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AICPA Letter

The AICPA makes three different requests of the IRS in the letter, asking for
statements from the agency:

B Treating the debt as forgiven as the expenses are paid, and treating the application
for forgiveness as merely a ministerial act;

B The expenses paid with PPP loan proceeds to be used for debt forgiveness do not
reduce AAA for the S corporation; and

B The PPP loan is not treated as a debt when answering the questions on the Forms
1065 and 11208 that ask if the taxpayer has had any forgiveness of indebtedness.?

Timing for Inclusion in Income of PPP Forgiveness

The AICPA specifically recommends the following on the issue of when a PPP loan
should be deemed forgiven and the tax-exempt income be recognized:

The AICPA recommends that Treasury and the IRS issue guidance
stating that the proper period under the Code for the inclusion of the
tax-exempt income due to Section 276 is when the PPP borrower pays
ot incurs qualifying expenses during the covered forgiveness period.
Additionally, the guidance should state an intention of Treasury and
the IRS not to challenge treating the loan forgiveness as a ministerial
act. The timing of applying for or receiving approval for PPP loan
forgiveness is not relevant for this matching determination regardless
of whether a taxpayer is a cash basis or accrual basis taxpayer.

The AICPA generally defends this recommended position as follows:

Taking into account tax-exempt income at the time the PPP funds are
expended on qualifying expenses during the covered period provides
better matching of income and expenditures for the vast majority of
PPP borrowers. The terms and conditions of the PPP are defined by
Congtress and the SBA and the PPP borrower’s obligations to obtain
loan forgiveness are clear. Thus, submission of the PPP loan

2 “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

3 “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

http://www.currentfederaltaxdevelopments.com
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forgiveness application for many borrowers will be a ministerial
process.*

The AICPA concedes that this “ministerial process” view may be more troublesome
for borrowers with loans of more than $2 million. But the letter concludes that taking
this position for all borrowers would still be best:

The determination of loan forgiveness is less clear in the case of a PPP
borrower that, together with its affiliates, has a $2 million or more PPP
loan. These borrowers are subject to additional scrutiny before the
SBA grants loan forgiveness. This additional scrutiny consists of a
Loan Necessity Questionnaire whereby the SBA gathers information
to assist it in making a determination of eligibility and that the PPP
loan was necessary to support ongoing operations of the borrower, a
required certification that every PPP borrower made.

Significant taxpayer concern and uncertainty exists that this Loan
Necessity Questionnaire and SBA review may be considered a
condition precedent to a borrowet's loan forgiveness, in essence,
precluding the statutory intent. The SBA appears to be conducting a
substantive review of eligibility and necessity of the PPP loan by
reviewing certain items including a borrower's cash balances, capital
expenditures, distributions in excess of tax distributions for
passthrough entities, whether the borrower prepaid any outstanding
debt, and the borrower's book value prior to obtaining the PPP loan.
To date, the SBA has not provided any guidance or insight as to how it
uses the information to make a loan forgiveness determination.

Notwithstanding, the SBA has forgiven over 99% of all loan
forgiveness applications to date, with a 99.7% forgiveness rate for
loans over $1 million. In addition, a PPP borrower that is applying for
a second draw loan and has its first draw PPP loan under review by the
SBA may be considered an “unresolved borrowet” by the SBA. In its
guidance, the SBA states that the unresolved borrowers will not
receive a second draw loan until the borrowet's issues are resolved.
However, the SBA also states that many flags in the SBA system will
be resolved to the benefit of the borrowert.5

As well, the AICPA letter argues that Notice 2020-32 and Revenue Ruling 2020-27
support this view that the PPP loan forgiveness application is just such a ministerial act:

The IRS’s guidance in Notice 2020-32 implied that loan forgiveness is
ministerial if the borrower has complied with the stated terms and
conditions of the PPP. Notice 2020-32 did not distinguish a PPP
borrower by its loan size. The filing of the PPP loan forgiveness

4 “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

® “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income

from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

http://www.currentfederaltaxdevelopments.com
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application did not matter with respect to the “reasonable expectation”
determination of Notice 2020-32. Instead, all PPP borrowers were
denied deductions of expenses paid with PPP funds, even if the PPP
loan was forgiven in a year subsequent to the year qualified expenses
were paid or incurred. While this guidance predates the release of the
SBA Loan Necessity Questionnaires, Rev. Rul. 2020-27 does not. The
loan necessity questionnaires were published in the Federal Register on
October 26, 2020 and Rev. Rul. 2020-27 was issued on November 18,
2020. Accordingly, it could be inferred that the IRS determined the
loan forgiveness process to be ministerial for all PPP borrowers.¢

Expenses Related to PPP Loan Forgiveness and AAA/OAA Treatment

The AICPA makes the following recommendation regarding these “related expenses”
and their treatment for purposes of the S corporation’s AAA:

The AICPA recommends that the “related expenses” (qualified PPP
expenses) that are deducted and attributed to the PPP loan are not
taken into account for AAA pursuant to section 1368(e)(1)(A). The
OAA should include those related expenses as they directly relate to
the tax-exempt income by operation of Section 276 due to PPP loan
forgiveness. Treasury and the IRS should issue guidance reflecting this
proper treatment and disregard Treas. Reg. § 1.1368-2(2)(3)(i) for this
limited purpose.”

The AICPA provides the following justification for this position:

The primary policy goal of subchapter S is to treat S corporations as a
passthrough entity and ensure a single level of tax for S corporation
shareholders. Section 276 explicitly provided for the deductibility of
qualified PPP expenses, that PPP borrowers are not to reduce any tax
attributes, and that no basis increase shall be denied by reason of the
exclusion of PPP forgiveness from gross income. Section 276 intended
to accomplish this statutory scheme by treating the PPP loan
forgiveness as tax-exempt income for passthrough entities.

To effectuate the statutory intent of Section 276, the OAA should
reflect the “related expenses” (i.e., the deductible PPP expenses) as
provided for under section 1368(e)(1)(A). In this particular instance,
the clear statutory intent of Section 276 (i.e., not creating a taxable
event) and overarching policy goal of subchapter S should supersede
Treas. Reg. § 1.1368-2(2)(3)(i), and allow the deductible PPP expenses
as reducing OAA, eliminating this unexpected outcome of taxable
dividends. The qualified PPP expenses would directly match the tax-

6 “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

"“Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

http://www.currentfederaltaxdevelopments.com
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exempt income, not affecting the AAA balance, while also
appropriately increasing S corporation shareholder stock basis.

Debt Questions on Forms 1065 and 11208

The AICPA also notes that there are concerns about how to answer the questions on
the Forms 1065 and 11208 regarding whether there has been a forgiven debt. The
letter notes:

There is uncertainty regarding the proper tax reporting for deducting
qualified PPP expenses and subsequent loan forgiveness. For example,
there is no clear or uniform method to record forgiven PPP loans on a
taxpayet's return, such as how and where they are reported (i.e., on a
particular line or schedule). In particular, the basis questions on Form
1065 and Form 1120-S are a concern for many PPP borrowers as this
is a new and still quickly evolving program:

e 2020 Partnership Form 1065, Page 2, Schedule B, Question 6
— “During the tax year, did the partnership have any debt
that was canceled, was forgiven, or had the terms modified so
as to reduce the principal amount of the debt?”

e 2020 S Corporation Form 1120-S, Page 3 Schedule B,
Questions 12 — “During the tax year, did the corporation
have any non-sharecholder debt that was canceled, was
forgiven, or had the terms modified so as to reduce the
principal amount of the debt?”

The letter makes the following recommendation to the IRS on this issue:

The AICPA recommends that Treasury and the IRS issue immediate
guidance on the proper reporting and expectation in answering these
basis questions for passthrough entities that have, or will have, their
PPP loans forgiven. This guidance should provide that PPP loans are
not debt for the purpose of these questions.!

The letter provides the following justification for this position:
In our self-reporting system, taxpayers and practitioners want to report

correctly. There are uncertainties and differences of opinion on the
IRS position of what would constitute proper reporting of PPP

8 “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

° “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

10 “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

http://www.currentfederaltaxdevelopments.com
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expenses and loan forgiveness. The question is intended to guide
taxpayers as to the proper reporting of debt discharge income under
sections 61(a)(11) and 108, neither of which is implicated by PPP loan
forgiveness due to the exclusion from gross income.!!

SECTION: 85
IRS RELEASES INSTRUCTIONS ON REPORTING ARPA
UNEMPLOYMENT EXCLUSION

Citation: “New Exclusion of up to $10,200 of
Unemployment Compensation,” IRS website, 3/12/21

On March 12, 2021, the IRS provided updated instructions on their website for
preparing returns that have excludable unemployment compensation.'? The IRS notice
and modified Form 1040 instructions read as follows:

If your modified adjusted gross income (AGI) is less than §150,000, the
American Rescne Plan enacted on March 11, 2021, excludes from income up to
810,200 of unemployment compensation paid in 2020, which means you don’t
have to pay tax on unemployment compensation of up to §10,200. If you are
married, each spouse receiving unemployment compensation doesn’t have to pay fax
on unemployment compensation of up to §10,200. Amonnts over §10,200 for each
individual are still taxable. 1f your modified AGI is §150,000 or more, you can’t
excclude any unemployment compensation.

The excclusion should be reported separately from your unemployment compensation.
See the updated instructions and the Unemployment Compensation Exclusion
Worksheet to fignre your exclusion and the amonnt to enter on Schedule 1, lines 7
and §.

The instructions for Schedule 1 (Form 1040), line 7, Unemployment
Compensation, are updated to read as follows.

Line 7
Unemployment Compensation

You should receive a Form 1099-G showing in box 1 the total unemployment
compensation paid to you in 2020. Report this amount on line 7.

11 “Request for Additional Guidance and Proposed Solutions for the Tax Treatment of Tax-Exempt Income
from Forgiven Paycheck Protection Program Loans to Partnerships and S Corporations, AICPA Letter, March
15,2021

12 «“New Exclusion of up to $10,200 of Unemployment Compensation,” IRS website, March 12, 2021,
https://www.irs.gov/faqgs/irs-procedures/forms-publications/new-exclusion-of-up-to-10200-of-
unemployment-compensation (retrieved March 13, 2021)

http://www.currentfederaltaxdevelopments.com
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Caution. If the amount reported in boxc 1 of your Form(s) 1099-G is incorrect,
report on line 7 only the actual amount of unemployment compensation paid to you
in 2020.

Note. If your modified adjusted income (AGI) is less than $150,000, the
American Rescne Plan enacted on March 11, 2021 exccludes from income up to
810,200 of unemployment compensation paid to you in 2020. For married
taxpayers, you and your spouse can each exclude up to §10,200 of unemployment
compensation. For example, if you were paid §20,000 of unemployment
compensation and your spouse was paid §5,000, report $25,000 on line 7 and
report §15,200 on line 8 as a negative amount (in parentheses). The §15,200
excluded from income is §10,200 for you and all of the $5,000 paid to your
spouse. If your modified AGI is §150,000 or more, you can’t exclude any
unemployment compensation. Use the Unemployment Compensation Exclusion
Worksheet to figure your modified AGI and the amount you can exclude.

If you made contributions to a governmental unemployment compensation program
or to a governmental paid family leave program and you aren't itemizing
deductions, reduce the amonnt you report on line 7 by those contributions. If you are
itemizing deductions, see the instructions on Form 1099-G.

Caution. Your state may issue separate Forms 1099-G for unemployment
compensation received from the state and the additional §600 a week federal
unemployment compensation related to coronavirus relief. Include all unemployment
compensation received on line 7.

If you received an overpayment of unemployment compensation in 2020 and you
repaid any of it in 2020, subtract the amonnt you repaid from the total amonnt
you received. Enter the result on line 7. Also enter “Repaid” and the amonnt you
repaid on the dotted line next to line 7. 1f; in 2020, you repaid more than §3,000
of unemployment compensation that you included in gross income in an earlier year,
see Repayments in Pub. 525 for details on how to report the payment.

Tip. If you received unemployment compensation in 2020, your state may issue an
electronic Form 1099-G instead of it being mailed to you. Check_yonr state's
unemployment compensation website for more information.

Unemployment Compensation Exclusion Worksheet — Schedule
1, Line 8

1. Enter the total of lines 1 through 7 of Form 1040 and Schedule 1, lines 1
through 7. Include the full amonnt of unemployment compensation you received in
2020 on Schedule 1, line 7.

2. Use the line 8 instructions to determine the amount to include on Schedule 1,
line 8 and enter here. Do not reduce this amount by the amount of unemployment
compensation you may be able to exclude.

3. Add lines 1 and 2.

4. Enter the total of line 10b of Form 1040 and Schedule 1, lines 10 through 21.

http://www.currentfederaltaxdevelopments.com
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5. Subtract line 4 from line 3. This is your modified adjusted gross income.

6. Is the amount on line 5 $150,000 or more?

[ [Yes. Stop You can’t exclude any of your employment compensation

[ /No. Go 1o line 7

7. Enter the amount of unemployment compensation paid to you in 2020. Don’t
enter more than §10,200

If married filing jointly, enter the amount of unemployment compensation paid to
your spouse in 2020. Don’t enter more than §10,200

Add lines 7 and 8 and enter the amount bere. This is the amount of unemployment
compensation excluded from your income.

Subtract line 9 from line 2 and enter the amount on Schedule 1, line 8. If the
result is less than gero, enter it in parentheses. On the dotted line next to Schedule
1, line 8, enter “UCE” and show the amonnt of unemployment compensation

excclusion in parentheses on the dotted line. Complete the rest of Schedule 1 and
Form 1040, 1040-5R, or 1040-NR.7?

SECTION: 7508A
INDIVIDUAL TAX RETURN AND PAYMENT DUE DATE

PUSHED BACK ONE MONTH TO MAY 17,2021 - BUT NOT
THE DATE TO PAY THE FIRST 2021 ESTIMATE

Citation: “Tax Day for individuals extended to May 17:

Treasury, IRS extend filing and payment deadline,” IR-
2021-59, March 17, 2021

The IRS in News Release IR-2021-5914 announced that the due date for individual tax
returns originally due on April 15 has been pushed back to Monday, May 17.

What the Relief Applies To

In 2020 the IRS went through a few iterations of the extension of the due dates,

beginning then with extending the date for paying taxes due on April 15 and then later
finally relenting and pushing back the filing date as well.

13 “New Exclusion of up to $10,200 of Unemployment Compensation,” IRS website, March 12, 2021

14 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021, https://www.irs.gov/newsroom/tax-day-for-individuals-extended-to-may-17-treasury-irs-
extend-filing-and-payment-deadline (retrieved March 17, 2021)
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This time the IRS has extended both the filing date and the payment date for individual
returns (note there is no mention of other entity types) from April 15 to May 17 (May 15
falls on a Saturday, thus the IRS pushed the new due date to the following Monday).
As the release provides:

The Treasury Department and Internal Revenue Service announced
today that the federal income tax filing due date for individuals for the
2020 tax year will be automatically extended from April 15, 2021, to
May 17, 2021.15

As well, the date when the payment of tax due on the individual returns is required is
pushed back as well:

Individual taxpayers can also postpone federal income tax payments
for the 2020 tax year due on April 15, 2021, to May 17, 2021, without
penalties and interest, regardless of the amount owed. This
postponement applies to individual taxpayers, including individuals
who pay self-employment tax. Penalties, interest and additions to tax
will begin to accrue on any remaining unpaid balances as of May 17,
2021. Individual taxpayers will automatically avoid interest and
penalties on the taxes paid by May 17.16

The IRS notes that taxpayers will not need to take any specific steps to obtain this extra
month to file and pay:

Individual taxpayers do not need to file any forms or call the IRS to
qualify for this automatic federal tax filing and payment relief.
Individual taxpayers who need additional time to file beyond the May
17 deadline can request a filing extension until Oct. 15 by filing Form
48068 through their tax professional, tax software or using the Free File
link on IRS.gov. Filing Form 4868 gives taxpayers until October 15 to
file their 2020 tax return but does not grant an extension of time to
pay taxes due. Taxpayers should pay their federal income tax due by
May 17, 2021, to avoid interest and penalties.!”

The release quotes the IRS Commissioner when describing the justification for this
extension:

“This continues to be a tough time for many people, and the IRS
wants to continue to do everything possible to help taxpayers navigate
the unusual circumstances related to the pandemic, while also working
on important tax administration responsibilities,” said IRS
Commissioner Chuck Rettig. “Even with the new deadline, we urge
taxpayers to consider filing as soon as possible, especially those who

15 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021

16 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021

17 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021
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are owed refunds. Filing electronically with direct deposit is the
quickest way to get refunds, and it can help some taxpayers more
quickly receive any remaining stimulus payments they may be entitled
to.”18

However, Get That First Estimate for 2021 in by April 15

While the IRS grants relief for filing and paying tax on the 2020 return to May 15, the
agency is not doing the same for the first 2021 estimated tax payment due on April 15:

This relief does not apply to estimated tax payments that are due on
April 15,2021, These payments are still due on April 15. Taxes must
be paid as taxpayers earn or receive income during the year, either
through withholding or estimated tax payments. In general, estimated
tax payments are made quarterly to the IRS by people whose income
isn’t subject to income tax withholding, including self-employment
income, interest, dividends, alimony or rental income. Most taxpayers
automatically have their taxes withheld from their paychecks and
submitted to the IRS by their employer.!?

As well, the release solely describes relief for the 2020 individual returns due on April
15, 2021. Thus, it appears that corporate returns filed on Form 1120, trust and estate
income tax returns filed on Form 1041 and other returns due on April 15 will continue
to be required to be filed by that date.

IRS Warns About State Income Tax Return Issues

The news release also warns taxpayers that the federal extension does #0f mean that
their state income tax returns will also receive a deferral for filing and payment. The
release states:

The federal tax filing deadline postponement to May 17, 2021, only
applies to individual federal income returns and tax (including tax on
self-employment income) payments otherwise due April 15, 2021, not
state tax payments or deposits or payments of any other type of
federal tax. Taxpayers also will need to file income tax returns in 42
states plus the District of Columbia. State filing and payment deadlines
vary and are not always the same as the federal filing deadline. The IRS
urges taxpayers to check with their state tax agencies for those
details.?0

18 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021

19 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021

20 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021
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Special Rules for Louisiana, Oklahoma and Texas

The release also reminds taxpayers that additional due date relief is available to
taxpayers in Louisiana, Oklahoma and Texas:

Earlier this year, following the disaster declarations issued by the
Federal Emergency Management Agency (FEMA), the IRS announced
relief for victims of the February winter storms in Texas, Oklahoma
and Louisiana. These states have until June 15, 2021, to file various
individual and business tax returns and make tax payments. This
extension to May 17 does not affect the June deadline.?!

More Guidance to Come

The release notes that “[t]he IRS will be providing formal guidance in the coming
days.”? There remain a number of questions to be answered about how this program
will work, including formally noting that such relief is being granted under the authority
granted Treasury under IRC §7508A.

Finally, there’s a reasonable chance that more relief might be forthcoming. Last year
the IRS started by offering narrow relief that kept expanding as we got closer to April
15. Thus, it’s not out of the question that estates, trusts and calendar year C
corporations might be offered the same relief as we get closer to April 15. As well, the
IRS likely will get numerous comments requesting that the estimated tax due date for
individuals be pushed back a month as well.

2 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021
22 “Tax Day for individuals extended to May 17: Treasury, IRS extend filing and payment deadline,” IR-2021-59,
March 17,2021
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