
POWER OF ATTORNEY VS DURABLE
POWER OF ATTORNEY 
A power of attorney is a legal document

that authorizes someone to act for you.

You name someone known as an agent

or attorney-in-fact (though the person

need not be an attorney) who steps

into your shoes, legally speaking. You

can authorize your agent to do such

things as sign checks and tax returns,

enter into contracts, buy or sell real

estate, deposit or withdraw funds, 

run a business, or anything else you 

do for yourself. 

A power of attorney can be broad 

or limited. Since the power-of-attorney

document is tailored for its specific 

purpose, your agent cannot act outside

the scope designated in the document.

For example, you may own a home 

in another state that you want to sell.

Instead of traveling to that state to

complete all the necessary paperwork,

you can authorize someone already 

in that state to do this for you. When

the transactions to sell the home are

complete, the agency relationship 

ends, and the agent no longer holds

any power. 

A regular power of attorney ends 

when its purpose is fulfilled or at your

incapacity or death. 

A durable power of attorney serves the

same function as a power of attorney.

However, as its name implies, the

agency relationship remains effective

even if you become incapacitated. This

makes the durable power of attorney

an important estate planning tool. If

incapacity should strike you, your agent

can maintain your financial affairs until

you are again able to do so, without

any need for court involvement. That

way, your family's needs continue to 

be provided for, and the risk of financial

loss is reduced. A durable power of

attorney ends at your death.

FACING THE POSSIBILITY 
OF INCAPACITY
Incapacity means that you are either

mentally or physically unable to take

care of yourself or your day-to-day

affairs. Incapacity can result from 

serious physical injury, mental or 

physical illness, mental retardation,

advancing age, and alcohol or 

drug abuse.

INCAPACITY CAN STRIKE ANYONE 
AT ANYTIME 
Even with today's medical miracles, 

it's a real possibility that you or your

spouse could become incapable of 

handling your own medical or financial

affairs. A devastating illness or serious

accident can happen suddenly at any

age. Advancing age can bring senility,

Alzheimer's disease or other ailments

that affect your ability to make sound

decisions about your health, or to pay

your bills, write checks, make deposits,

sell assets or otherwise conduct your

affairs. This can devastate your family,

create debt, exhaust your savings, 

or undermine your financial, tax and

estate planning strategies.

PLANNING AHEAD CAN ENSURE THAT
YOUR WISHES ARE CARRIED OUT 
Designating one or more individuals 

to act on your behalf can help ensure

that your wishes are carried out if you

become incapacitated. Otherwise, 

a relative or friend must ask the court

to appoint a guardian for you, a public

procedure that can be emotionally

draining, time consuming and 

expensive. An attorney can help you

prepare legal documents that will give

individuals you trust the authority 

to manage your affairs.
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MANAGING MEDICAL DECISIONS
WITH A LIVING WILL, DURABLE
POWER OF ATTORNEY FOR HEALTH
CARE, OR DO NOT RESUSCITATE
ORDER 
If you do not authorize someone 

to make medical decisions for you,

medical care providers must prolong

your life using artificial means, if 

necessary. With today's modern 

technology, physicians can sustain you

for days and weeks (if not months 

or even years). To avoid the possibility

of this happening to you, you must

have an advanced medical directive.

You may find that one, two, or all three

types of advanced medical directives

are necessary to carry out all of your

wishes for medical treatment (make

sure all documents are consistent).

A living will allows you to approve 

or decline certain types of medical care,

even if you will die as a result of the

choice. However, in most states, living

wills take effect only under certain 

circumstances, such as terminal injury

or illness. Generally, one can be used

only to decline medical treatment that

"serves only to postpone the moment

of death." In states that do not allow

living wills, you may have one to serve

as an expression of your wishes.

A durable power of attorney for health

care (known as a health-care proxy 

in some states) allows you to appoint 

a representative to make medical 

decisions for you. You decide how much

power your representative will have.

A Do Not Resuscitate order (DNR) 

is a doctor's order that tells all other

medical personnel not to perform CPR 

if you go into cardiac arrest. There are

two types of DNRs. One is effective

only while you are hospitalized. The

other is used while you are outside 

the hospital.

MANAGING YOUR PROPERTY WITH A
LIVING TRUST, DURABLE POWER OF
ATTORNEY, OR JOINT OWNERSHIP 
If no one is ready to look after your

financial affairs when you can't, your

property may be wasted, abused, or

lost. You'll need to put in place at least

one of the following options to protect

your property against incapacity.

You can transfer ownership of your

property to a revocable living trust. You

name yourself as trustee and retain

complete control over your affairs as

long as you retain capacity. If you

become incapacitated, your successor

trustee (the person you named to 

run the trust if you can't) automatically

steps in and takes over the 

management of your property. A 

living trust can survive your death, 

but it can be expensive to maintain 

and administer.

A durable power of attorney (DPOA)

allows you to authorize someone else to

act on your behalf. There are two types

of DPOAs: a standby DPOA, which is

effective immediately, and a springing

DPOA, which is not effective until you

have become incapacitated. A DPOA

should be fairly simple and inexpensive

to implement. It also ends at your

death. A springing DPOA is not 

permitted in some states, so you'll 

want to check with an attorney.

You can hold your property in concert

with others. This arrangement may

allow someone else to have immediate

access to the property and to use it to

meet your needs. Joint ownership is

simple and inexpensive to implement.

However, there are some disadvantages

to the joint ownership arrangement.

Some examples include (1) your 

co-owner has immediate access to your

property, (2) you lack the ability to

direct the co-owner to use the property

for your benefit, and (3) if you die

before the other joint owner(s), your

property interests will pass to the other

owner(s) without regard to your own

intentions, which may be different.
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